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Court o! Appeals of the District of Columbia. 


No. 3672. 

Indiana Flooring Company, a Corporation, Appellant, 

vs. 

District National Bank of Washington, a Corp. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 62343. 

Indiana Flooring Company, a Corporation, Plaintiff, 

vs. 

The District National Bank of the District of Columbia, 
a Corporation (The District National Bank of Washington, a 
Corporation), Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 10, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 62343. 

Indiana Flooring Company* a Corporation, Plaintiff, 

vs. 

The District National Bank of Washington, Defendant. 

The Plaintiff, Indiana Flooring Company, a corporation organized 
and existing under the laws of the State of New York, sues the 
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defendant, The District National Bank of the District of Columbia, 
a corporation organized and existing under the laws of the United 
States, and at all times mentioned hereinafter, engaged in the busi¬ 
ness of banking in the District of Columbia, for money payable by 
the defendant to the plaintiff for goods sold and delivered by the 
plaintiff to the defendant, and for work done and materials provided 
by the plaintiff for the defendant at its request; and for money lent 
by the plaintiff to the defendant; and for money paid by the plaintiff 
for the defendant at its request; and for money received by the 
defendant for the use of the plaintiff; and for money found to be 
due from the defendant to the plaintiff on accounts stated between 
them; and the plaintiff claims Five Thousand Five Hundred and 
Seventy-nine Dollars and Thirty-nine Cents ($5,579.39) with interest 
from March twenty-sixth 1918, according to the Particulars 
2 of Demand hereto annexed. 

C. CLINTON JAMES, 

E. HILTON JACKSON, 

THOMAS L. ZIMMERMAN, Jr., 

Attorneys for Plaintiff. 


Particulars of Demand. 

The District National Bank of the District of Columbia to the Indiana 

Flooring Company, Debtor. 

To the amount of the following checks, collected by the District 
National Bank of the District of Columbia from the respective drawee 
banks named in said checks, for the use of the said Indiana Flooring 
Company. 


Walter B. Avery, Building Contractor. 

No. 2969. Washington, D. C., Dec. 21, 1917. 

Second National Bank. 

Indiana Flooring Co. Two hundred and four 

WALTER B. AVERY. 

J. W. Bailev. 

No. 317. Washington, D. C., Dec. 17th, 1917. 

The Riggs National Bank. 

Pay to the order of Indiana Flooring Co. Forty one Dollars. 

$41. J. W. BAILEY. 

Balance in full for flooring. 


Pay to the order of 
Dollars Sixty cents. 
$204 60/100. 



INDIANA FLOORING CO. VS. DIST. NAT. BK., ETC. 


a 


3 Boyle-Robertson Construction Company, Inc., 

601-605 Evans Building, 

Washington, D. C. 

Washington, D. C., 6/9,1917. No. 11480. 

The Commercial National Bank. 

Pay to the order of Indiana Flooring Co. $120.40 One Hundred 
twenty & 40/100 Dollars. 

Not over One Hundred Forty $140$. 

BOYLE-ROBERTSON CONSTRUCTION 
COMPANY, INC. 

E. R. BOYLE, 

President. 

J. O. ROBERTSON, 

Treasurer. 


Harry F. Boryer, 
Contractor and Builder, 


1300 F Street Northwest. 

The Commercial National Bank of Washington, D. C. 

Apr. 4, 1917. 


Pay to the order of Indiana Flooring 
Dollars. 

No. 1045. 


Co. $19 50 Nineteen 50/100 
HARRY F. BORYER. 


Harry F. Boryer, 
Contractor and Builder, 
1300 F Street Northwest. 


The Commercial National Bank of Washington, D. C. 

July 5, 1917. 

Pay to the order of Indiana Flooring Co. $14.75 Fourteen and 


75/100 Dollars. . 
No. 1209. 


HARRY F. BORYER. 
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4 Harry F. Boryer, 

Contractor and Builder, 

1300 F Street Northwest. 

The Commercial National Bank of Washington, D. C. 

February 6, 1918. 

Pay to the order of Indiana Flooring Co. $41.00 Forty-one and 
00/100 Dollars. 

Not over Forty-six Dollars $46$. 

No. 1615. HARRY F. BORYER. 


D. J. Dunigan. #5746. 

Washington, D. C., October 27, 1916. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred 
and 00/100 Dollars. For acct.—2319 Wyoming Ave. to the Com¬ 
mercial National Bank Washington, D. C. 

D. J. DUNIGAN. 


D. J. Dunigan. #6741. 

Washington, D. C., Nov. 2, 1917. 

Pay to the order of Indiana Flooring Co. $68.80/100 Sixty-eight 
and 80/100 Dollars. For balance in full to date. 

D. J. DUNIGAN. 

To the Commercial National Bank 
Washington, D. C. 

No. —. Washington, D. C., May 2, 1917. 

The Riggs National Bank. 

Pay to the order of Indiana Flooring Co. Two hundred 00/100 
Dollars. 

$200.00. FULTON R. GORDON. 


No. —. Washington, D. C., Aug. 4, 1917. 

The Riggs National Bank. 

Pay to the order of Indiana Flooring Co. One Hundred 00/100 
Dollars. 

$ 100 . 00 . 


FULTON R. GORDON. 
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5 No. r—. Washington, D. C., Sept. 28,1917. 

The Riggs National Bank. 

Pay to the order of Indiana Flooring Co. One Hundred and four 
80/100 Dollars. 

$104.80. FULTON R. GORDON. . 

No. —. Washington, D. C., Nov. 18th, 1916. 

The Commercial National Bank. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred 
00/100 Dollars a/c R St. 


W. A. HILL. 


Washington, D. C., Oct. 8th, 1917. 
Federal National Bank. 

Pay to the Order of Indiana Floor Co. $100.00 One Hundred 
00/100 Dollars. 

No. —. W. A. HILL. 

; , No. 5431. 

H. R. Howenstein Co., 

Real Estate, Loans & Insurance, 

1314 F Street, N. W. 

Washington, D. C., June 22,1917. 

Pay to the order of Indiana Flooring Co. $100.00/100 One Hun¬ 
dred and 00/100 Dollars. 

To the American National Bank of Washington. 

E. M. LOTT, 

Sectfy & Treas . 

H. R. HOWENSTEIN, 

Pres. 

6 Harry A. Kite, 1338 G Street N. W. 

Number 1745. 

Washington, D. C., Nov. 20", 1915. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred 
and no/100 Dollars. 

Not over One Hundred Dollars $100$. 

To the Commercial National Bank of Washington, D. C. 

HARRY A. KITE. 
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Harry A. Kite, 1338 G Street N. W. 

Number 3444. 

Washington, D. C., Mar. 16", 1917. 

Pay to the order of Indiana Flooring Co. One Hundred and no/100 
Dollars. 

Not over One Hundred Dollars $100$. 

To the Commercial National Bank of Washington, D. C. 

HARRY A. KITE. 


Harry A. Kite, 1338 G Street N. W. 

Number 3496. 

Washington, D. C., March 30", 1917. 

Pay to the order of Indiana Flooring Co. $90.00 Ninety and no/ 
100 Dollars. 

Not over One Hundred Dollars $100$. 

To the Commercial National Bank of Washington, D. C. 

HARRY A. KITE. 


Harry A. Kite, 1338 G Street N. W. 

Number 3627. • ’ 

Washington, D. C., May 12", 1917. 

Pay to the order of Indiana Flooring Co. $200.00 Two Hundred 
Dollars. 

Not over Two Hundred Dollars $200$. 

To the Commercial National Bank of Washington, D. C. 

HARRY A. KITE. 


7 Harry A. Kite, 1338 G Street N. W. 

Number 3839. 

Washington, D. C., July 5", 1917. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred 
Dollars. 

Not over One Hundred Dol’rs $100$. 

To the Commercial National Bank of Washington, D. C. 

HARRY A. KITE. 
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Harry A. Kite, 1338 G Street N. W. 

Number 3974. 

Washington, D. C., Aug. 4", 1917. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred 
and no/100 Dollars. 

Not over one Hundred DoPrs $100$. 

To the Commercial National Bank of Washington, D. C. 

HARRY A. KITE. 


Harry A. Kite, 1338 G Street N. W. 

Number 4601. 

Washington, D. C., Feby. 2, 1918. 

Pay to the order of Indiana Flooring Co. $50.00 Fifty and no/100 
Dollars. 

Not over Sixty Dollars $60$. 

To the Commercial National Bank of Washington, D. C. 

HARRY A. KITE. 


Harry A. Kite, 1338 G Street N. W. 

Number 4682. 

Washington, D. C., March 5, 1918. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred 
Dollars. 

Not over One Hundred DoPrs $100$. 

To the Commercial National Bank of Washington, D. C. 

HARRY A. KITE. 


8 Charles A. Langley, 

Contractor and Builder, 

310 12 Street Northwest. 

No. 26825. 

Washington, D. C., Feby. 23, 1916. 

National Metropolitan Bank of Washington. 

Pay to the order of Indiana Flooring Company $71.58 Seventy-one 
and 58/100 Dollars. 

C. A. LANGLEY. 
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W. C. & A. N. Miller, 
Contractors and Builders, 
312 Bond Building. 
Phone Main 4755. 


No. 1475. 


Washington, D. C., April 1, 1916. 
The Columbia National Bank. 


Pay to the order of Indiana Flooring Co. 
no/100 Dollars. 


W. C. 


$50.00/100 Fifty and 
% 

& A. N. MILLER. 


W. C. & A. N. Miller, 
Contractors and Builders, 
312 Bond Building. 
Phone 4755. 


No. 1594. 

Washington, D. C., May 13, 1916. 
The Columbia National Bank. 

Pay to the order of Indiana Flooring Co. $100.00/100 One Hun¬ 
dred and no/100 Dollars. 

W. C. & A. N. MILLER. 


W. C. & A. N. Miller, 
Contractors and Builders, 
312 Bond Building. 
Phone 4755. 


No. 1698. 

Washington, D. C., June 17, 1916. 
The Columbia National Bank. 

Pay to the order of Indiana Flooring Co. $100.00/100 One Hun¬ 
dred and no/100 Dollars. 

W. C. & A. N. MILLER. 
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9 W. C. & A. N. Miller, 

Contractors and Builders, 
812 Bond Building. 

Main 4755. 


No. 1961. 

Washington, D. C., Sept. 16, 1916. 
The Columbia National Bank. 

Pay to the order of Indiana Flooring Company $62 55/100 Sixty- 
two and 55/100 Dollars. 


W. C. & A. N. MILLER 


John H. Nolan Construction Co., Inc., 

Munsey Building. 

Snyder Job. 

No. 1710. 

Washington, D. C., Sept. 23, 1916. 

Pay to the order of Indiana Flooring Co. $60 60/100 Sixty Dol¬ 
lars Sixty cents— Dollars . 

The Munsey Trust Company, Washington, D. C. 

JOHN H. NOLAN CONSTRUCTION CO., INC. 
JOHN H. NOLAN, 

President and Treasurer . 


James L. Parsons, Jr., 
Contractors and Builders, 
Washington, D. C. 

No. 85. 


Washington, D. C., Nov. 8, 1917. 

The National Capital Bank of Washington, D. C. 

Pay to the order of Indiana Flooring Co. $168.50 One Hundred 
and sixty-eight Dollars, Fifty Cents in full settlement of the follow¬ 
ing items: % rendered D. J. Kaufman, $168.50; total, $168.50. 
Return if not correct. 

JAMES L. PARSONS, Jr. 

2—3672a 
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10 James L. Parsons, Jr., 

Contractor and Builder, 

Washington, D. C. 

No. 283. 

Washington, D. C., Jan. 25th, 1918. 

The National Capital Bank of Washington, D. C. 

Pay to the order of Indiana Flooring Co. $100 00/100 One 
Hundred 00/100 Dollars. 

In full settlement of the following items: % Work at Wash. Mar¬ 
ket Storage Co/s Plant, $100. 

Total, $100.00. 

Return if not correct. 

JAMES L. PARSONS, Jr. 

James L. Parsons, Jr., 

Contractor and Builder, 

Washington, D. C. 

No. 386. 

Washington, D. C., March 14, 1918. 

The National Capital Bank of Washington, D. C. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred 
Dollars. 

In full settlement of the following items: % Terminal Storage 
Co., 11th and E Sts., S. W., 100. 

Total, $100. 

Return if not correct, 

JAMES L. PARSONS, Jr. 

Richardson & Burgess, Inc., 

Builders. 

No. 2581. 

Washington, D. C., Mar. 8, 1917. 

Countersigned, J. H. Richardson, President. 

Pay to the order of Indiana Flooring Company, $109.30 One 
Hundred and Nine Dollars and Thirty Cents, 

To the American National Bank of Washington. 

A. H. ROGERS, 

Treasurer, 
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11 Richardson & Burgess, Inc., 

Builders. 

No. 2770. 

Washington, D. C., Oct. 13, 1917. 

Countersigned, J. H. Richardson, President. 

Pay to the order of Indiana Flooring Co., $117.00 One Hundred 
and Seventeen Dollars only. 

To the American National Bank of Washington, D. C. 

A. H. ROGERS, 

Treasurer. 

Randall H. Hagner. 

No. 195. 

Washington, D. C., January 22, 1917. 

4 

The Munsey Trust Company, Fifteenth and H Streets N. W. 

Pay to the order of Indiana Flooring Co., $50.00 Fifty and 
no/100 Dollars. 

In full 1919 19th St. 

RANDALL H. HAGNER, 

Special. 

Randall H. Hagner & Company. 

Real Estate Brokers. 

No. 4355. 

Washington, D. C., April 27th, 1917. 

Pay to the order of Indiana Flooring Co., $50.00/100 Fifty 
and 00/100 Dollars. 

To the Commercial National Bank, Washington, D. C. 

RANDALL H. HAGNER & COMPANY. 
RANDALL H. HAGNER. 

No. 54. 

Baltimore, Dec. 18th, 1916. 

The Fidelity Trust Company, Baltimore, Md. 

Pay to the order of Indiana Flooring Co., $56.00 Fifty-six Dollars. 

JOHN I. ROWE. 

pp. 

C. B. HIGHT. 
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12 No. 2890. 

Washington, D. C., Feb. 6, 1917. 

Pay to the order of Indiana Flooring Company, $32.00 Thirty- 
two Dollars. 

To the Federal National Bank, Washington, D. C. 

ARTHUR L. SMITH & CO., 
Per ARTHUR L. SMITH. 


No. 3553. 

Washington, D. C., February 8, 1918. 

Pay to the order of Indiana Flooring Co., $75.00/100 Seventy- 
five Dollars. 

To the Federal National Bank, Washington, D. C. 

ARTHUR L. SMITH & CO., 
Per ARTHUR L. SMITH. 


No. 141. 

Washington, D. C., February 23rd, 1917. 
Union Trust Company. 

Pay to the order of Indiana Flooring Co., Fifty no/1000 Dollars, 
$50 88/100. 

CARL H. SMITH. 


No. 377. 

Washington, D. C., Aug. 21, 1917. 
Union Trust Company. 


Pay to the order of Indiana Flooring Co., One Hundred no/100 
$100 no/100. 

CARL H. SMITH. 


No. 263. 

Washington, D. C., May 18, 1917. 
Union Trust Company. 


Pay to the order of Indinaa Flooring Co., $31.00/100 Thirty- 

one no/100 Dollars. „ 

CARL H. SMITH. 
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13 No. 411. 

Washington, D. C., Sept. 10, 1917. 
Union Trust Company. 

Pay to the order of Indiana Flooring Co., Fifty-six no/100 Dol¬ 
lars $56 no/100. 

CARL H. SMITH. 


Shannon and Luchs, 

Real Estate, Loans and Insurance. 

No. 19794. 

Washington, D. C., Aug. 28, 1917. 

Pay to the order of Indiana Flooring Co., Twenty-five Dollars, 
only $25.00. 

To the American National Bank of Washington, D. C. 

SHANNON and LUCHS. 


The H. D. Watts Co., 
Garrett Building. 

No. 3532. 


Baltimore, Md., Feb. 11, 1918. 


Pay to the order of Indiana Flooring Co., $200.00/100 Two 
Hundred Dollars. 

To the Merchants Mechanics First National Bank of Baltimore, 
Md. 


R. R. CASSELLY, 

Treasurer. 


HENRY D. WATTS, 

President. 


Michael A. Weller, 
816 14th St. N. W. 


Civil Engineers and General Contractors, 
Building Construction. 


No. 2833. 


Washington, D. C., 12/6/16. 

Pay to the order of Indiana Flooring Company, $64.25 Sixty- 
four Dollars and Twenty-five Cents. 

To the National Capital Bank of Washington, D. C. 

MICHAEL A. WELLER. 



14 


INDIANA FLOORING CO. VS. DI8T. NAT. BK., ETC. 


14 Charles E. Wire, Inc., Builders. 

No. 2265. 

Washington, D. C., Dec. 10,1917. 

Pay to the order of Indiana Flooring Co., $25.00 Twenty-five 
00/100 Dollars. 

To the American National Bank of Washington, D. C. 

CHARLES E. WIRE, Inc., 

By CHARLES E. WIRE, 

President. 


No. 2587. 


Washington, D. C., Feb. 3, 1917. 
The Commercial National Bank. 

Pay to the order of Indiana Flooring Co. $100 #/100 One 
Hundred Dollars. 

RICHARD P. WHITTY. 

D. J. CALLAHAN. 

RICHARD P. WHITTY. 


No. 2627. 

Washington, D. C., March 3,1917. 

% 

The Commercial National Bank. 

Pay to the order of Indiana Flooring Co. $50 #/100 Fifty #/100 
Dollars. 

RICHARD P. WHITTY. 

D. J. CALLAHAN. 

RICHARD P. WHITTY. 

A. F. of L. 


No. 2853. 

Washington, D. C., June 29,1919. 
The Commercial National Bank. 

Pay to the order of Indiana Flooring Company $50 #/100 Fifty 
00/100 Dollars. 

RICHARD P. WHITTY. 

RICHARD P. WHITTY, a/c. 
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15 George E. Wyne, 

General Contractor. 

No. 3406. 

Washington, D. C., December 22, 1917. 

Pay to the Order of Indiana Flooring Co. $233.88/100 Two Hun¬ 
dred thirty-three Dollars & eightv-eight Cents. 

To the American National Bank of Washington, D. C. 

GEORGE E. WYNE. 


Baltimore, Nov. 3, 1916. 

The Fidelity Trust Company, 

Baltimore, Md. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred 
Dollars. 

JOHN J. ROWE, p. p . 

C. B. HIGHT. 

Baltimore, Nov. 23, 1916. 


The Fidelity Trust Company, 

Baltimore, Md. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred 
Dollars. 

JOHN J. ROWE, p. p . 

C. B. HIGHT. 

Washington, D. C., July 13, 1917. 

Pay to the order of Indiana Flooring Company $200.00 Two Hun¬ 
dred Dollars. 

To the Federal National Bank Washington, D. C. 

WILLIAM A. HILL. 


No. —. 
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16 H. R. Howenstein Co., 

Real Estate, Loans & Insurance, 

1314 F Street N. W. 

No. —. 

Washington, D. C., Nov. 1, 1915. 

Pay to the order of Indiana Flooring Co. $70 00/100 Seventy and 
00/100 Dollars. 

To the American National Bank of Washington. 

H. R. HOWENSTEIN, 

E. M. LOTT, Pres . 

Secty. & Treas. 

• H. R. Howenstein Co., 

Real Estate, Loans & Insurance, 

1314 F Street N. W. 

No. —. 

Washington, D. C., June 1, 1916. 

Pay to the order of Indiana Flooring Co. $91 00/100 Ninety-one 
and 00/100 Dollars. 

To the American National Bank of Washington. 

H. R. HOWENSTEIN, 

E. M. LOTT, Pres . 

Secty. & Treas. 

H. R. Howenstein Co., 

Real Estate, Loans & Insurance, 

1314 F Street N. W. 

No. —. 

Washington, D. C., June 1, 1916. 

Pay to the order of Indiana Flooring Co. $25 00/100 Twenty- 
five Dollars. 

To the American National Bank of Washington. 

H. R. HOWENSTEIN, 

E. M. LOTT, Pres. 

Secty. & Treas. 

Total, $5,029.39. _ 
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To the amount named in the following Checks, paid by the said 
District National Bank of the District of Columbia, without the order 
or authority of the Indiana Flooring Company, the payee named 
therein. 

17 Meatyard Construction Co., Inc., 

Wilkins Building. 

No. 652. 

Washington, D. C., Nov. 24, 1917. 

Pay to the Order of Indiana Flooring Co. $100.00 One Hundred 
Dollars. 

District National Bank of Washington, D. C. 

MEATYARD CONSTRUCTION CO., Inc., 

F. A. MEATYARD, 

President. 

Arthur M. Povnton, 

Contractor and Builder, 

715 14th St., N. W. 

No. 2057. 

Washington, D. C., October 14" 1916. 

Pay to the order of Indiana Flooring Co. $50.00 Fifty Dollars. 

Not over Fifty Dollars $50. 

District National Bank of Washington, D. C. 

A. M. POYNTON. 


H. G. Smithy, 

721 13th St., N. W. 

No. 1938. 

Washington, D. C., Aug. 5, 1916. 

Pay to the order of Indiana Flooring Co. $100.00 One Hundred & 
no/100 Dollars. 

District National Bank of Washington, D. C. 

H. G. SMITHY. 


3—3672a 





IB 


INDIANA FLOORING CO. VS. DIST. NAT. BK., ETC. 


The H. D. Watts Co., 

Engineers and Contractors. 

No. 1375. 

Washington, D. C., Feb. 9, 1918. 

Pay to the Order of Indiana Flooring Co., $100 00/100 One 
Hundred 00/100 Dollars. 

District National Bank of Washington, D. C. 

H. D. WATTS CO. 

By E. A. BURNAP, 

Manager. 


18 The H. D. Watts Co., 

Engineers and Contractors. 

No. 1468. 

Washington, D. C., March 20,1918. 

Pay to the order of Indiana Flooring Co. $200.00/100 Two Hun¬ 
dred and 00/100 Dollars. 

District National Bank of Washington, D. C. 

THE H. D. WATTS’ CO., 
By E. A. BURNAP, 

Manager. 

Grand Total, $5,579.39. 


Pleas. 

Filed April 28, 1919. 

******* 

1. For plea to the declaration in the above entitled cause, the 
District National Bank of Washington, sued by the name “The 
District National Bank of the District of Columbia,” says that it is 
not indebted as alleged. 

2. And for a further plea to said declaration this defendant says 
that it did not promise or agree as alleged. 

RALPH P. BARNARD, 
WHARTON E. LESTER, 

Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 

Wednesday, July 9th, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Siddons, 
presiding. 

******* 


Upon consent of counsel for the respective parties in the 
19 above entitled cause, it is this 9th day of July, A. D., 1919, 
Ordered that the Plaintiff’s declaration in the above en¬ 
titled cause is hereby amended so that the name of the Defendant 
in the above entitled cause, wherever it appears in said declaration, 
shall be amended to read: “District National Bank of Washington” 
instead of the “District National Bank of the District of Columbia,” 
as set forth in said original declaration, with the same force and effect 
as if the Defendant’s name had been so written in said declaration, 
and all subsequent proceedings in the above entitled cause shall be 
against the defendant, “District National Bank of Washington.” 


By the Court. 


F. L. SIDDONS, 

Justice. 


Thursday, December 16, 1920. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

Come again the parties aforesaid, in manner aforesaid, and the 
jury that was respited yesterday who, after the case is given them in 
charge retire to consider of their verdict, and later return into Court 
and upon their oath say they find upon the questions submitted upon 
the trial, as follows, viz: 

1. That the plaintiff did authorize J. G. Chestnut to endorse 
the checks mentioned in the declaration otherwise than for 
20 deposit to the plaintiff’s credit with the defendant. 

2. The defendant was induced by appearances, for which 
the plaintiff was responsible in taking the checks mentioned in the 
declaration otherwise than for deposit to the plaintiff’s credit. 

Thereupon, upon motion of plaintiff the jury is polled: where¬ 
upon the Court directs that a verdict be entered for the defendant, 
to which plaintiff by its Attorneys prays an exception, which is here 
noted. 
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Motion for New Trial. 

Filed December 18,1920. 

Now comes the plaintiff, through its attorneys, C. Clinton James, 
E. Hilton Jackson, and Thomas L. Zimmerman, Jr., and moves the 
Court for a new trial on the following grounds: 

1. The verdict is contrary to the evidence. 

(/ 

2. The verdict is contrary to the weight of evidence. 

3. The court erred in instructing the jury upon matters of law. 

4. The court erred in not directing a verdict for the plaintiff. 

5. The court erred in directing a verdict for the defendant after 
the questions propounded to the jury by the court were answered in 
the affirmative. 

6. The court erred in holding there is any proper evidence upon 

which to submit the two questions to the jury for their 

21 answer. 

C. CLINTON JAMES, 

E. HILTON JACKSON, 

THOS. L. ZIMMERMAN, Jr., 

A ttorneys for Plaintiff. 

To Wharton E. Lester and Barnard and Johnson. 

Take notice that the foregoingg motion has been calendared for 
hearing in Circuit Court No. 1 for January 7th, 1921, at 10 o’clock, 
or as soon thereafter as counsel may be conveniently heard. 

C. CLINTON JAMES, 

E. HILTON JACKSON, 

THOS. L. ZIMMERMAN, Jr., 

Attorneys for Plaintiff. 

Service of a copy acknowledged this 18th December, 1920. 

WHARTON E. LESTER, 

For Deft. 

Memorandum Overruling Motion for New Trial. 

Filed January 26, 1921. 

* * * * * * * 

Motion for a new trial has been made in this case on the ground 
that the verdict is contrary to the evidence and that it is contrary 
to the weight of the evidence. 

The jury answered two questions. There was evidence to sustain 
the first finding of the jury of express authority to endorse 

22 the checks but I think that there was no evidence or at least 
not sufficient evidence to support the second finding to the 
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effect that defendant was induced by appearances for which plaintiff 
was responsible in cashing the check. However as the verdict is 
supported by the former finding it cannot be set aside. 


The motion is overruled. 


WALTER I. McCOY, 

Chief Justice. 


Supreme Court of the District of Columbia. 

Wednesday, January 26, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

* * * * * * * 

The motion of plaintiff for a new trial filed herein, having here¬ 
tofore been argued and submitted to the Court, it is considered that 
said motion be, and it is hereby overruled, and judgment on verdict 
is ordered. 

Therefore it is considered that plaintiff take nothing by this action, 
and that defendant go thereof without day, be for nothing held, and 
recover of plaintiff the costs of suit, to be taxed by the Clerk, and 
have execution thereof. 

The plaintiff by its Attorneys in open Court, notes an appeal to the 
Court of Appeals, and the maximum of an undertaking for costs on 
said appeal is hereby fixed in the sum of one hundred dollars 
($ 100 ). 

23 Memoranda. 

February 8, 1921.—Cost bond, $100, approved and filed. 

March 2, 1921.—Notice of submission and acknowledgment of 
service. 

March 11, 1921.—Bill of Exceptions submitted. 


Supreme Court of the District of Columbia. 

Friday, April 29, 1921.. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

*******. 

The Court having this day signed the Bill of Exceptions heretofore 
submitted herein, now orders the same of record as of the time of the 
noting thereof of the trial of this cause. 
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Order for Transcript for Court of Appeals. 

Filed May 3, 1921. 

* * * * 4c * * 

The clerk will include the following for transcript of record for 
Court of Appeals: 

I. Declaration & particulars of demand. 

2. Order amending declaration. 

24 3. Pleas of defendant. 

4. Verdict in full. 

5. Motion for new trial and action of court thereon. 

6. Note overruling motion and opinion of court. 

7. Judgment in full. 

8. Note of appeal & bond. 

9. Note of submission of bill of exceptions. 

10. Note of signing of bill of exceptions. 

II. Assignments of error. 

E. HILTON JACKSON, 

Atty. for Plaintiff . 
WHARTON E. LESTER, 

Atty. for Defendant. 


Assignments of Error. 

Filed May 6, 1921. 

******* 

1. The Court erred in excluding three letters offered in evidence 
by the plaintiff as follows: 

“April 4, 1918. 

Mr. Robert N. Harper, 

President District National Bank, 

Washington, D. C. 

Dear Sir: We are pleased to acknowledge receipt of your letter 
of the 2d inst. in answer to our letter of the 26th ult. and in reply 
beg to state that we are quite willing that the item of $233.88 shall 
not be credited to our account at the present time, we are not how¬ 
ever, willing that the matter should be considered an undecided 
question. 

We do not quite see how our course and determination regarding 
Mr. Chestnut should affect your liability, but for your information 
beg to say that Mr. Chestnut is now released under $7,000.00 bail to 
await the action of the Grand Jury. Mr. Chestnut has made 
25 an offer to help us straighten out the accounts but we have 
found that his aid did not help us very much as he had 
trusted everything to his memory. He has appeared willing but has 
been of no great assistance. 

In the meantime we are checking up each account and preparing 
evidence for the District Attorney to be presented to the Grand 
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Jury. This necessitates the complete checking of each account, 
and we believe that it will be thirty days before we will have com¬ 
pleted the work. As soon as we will have completed our checking 
we will advise you of the checks cashed by you on Mr. Chestnut’s 
endorsement, for which you are liable. Should this method of pro¬ 
cedure not be satisfactory to you please advise us. 

We have received no definite offer from anyone regarding restitu¬ 
tion for Mr. Chestnut’s defalcations. Of course, if any restitution 
is made we shall be very glad to turn over to you any portion of same 
that exceeds Mr. Chestnut’s liability to us which is not covered by 
your liability to us. 

Very truly yours, 

D. V. B./M. J. B. 

“April 22, 1918. 

District National Bank, 

Washington, D. C. 

Gentlemen : 

Referring to recent correspondence, relative to checks that you 
cashed for Mr. J. G. Chestnut, which checks were made payable to 
the Indiana Flooring Co., and agreeable to the request of your 
Mr. Harper that we furnish you a detailed statement of all such 
checks as early as possible, we beg to hand you herewith, on separate 
sheet, which please consider a part of this letter, a tabulated list of 
checks that we have been able to get to date, which list unfortunately 
is not complete, inasmuch as we have been unable to obtain or copy 
cancelled checks of some customers, some of whose accounts are com¬ 
paratively large. We are writing another letter today in connection 
with these particular accounts. 

We also hand you herewith the cancelled vouchers as itemized on 
the accompanying list, which are the original vouchers, except those 
copies on page two, and all of which must be returned to us upon 
demand or handed to the District Attorney upon his demand. You 
will please immediately acknowledge receipt of this letter with the 
above condition as to the return of the checks. 

26 We wish you would investigate these checks promptly so 
that credit may be passed to our account at the earliest possi¬ 
ble date. 

Very truly yours,” 

J. N. M. 

“April 22, 1918. 

District National Bank, 

Washington, D. C. 

Gentlemen : 

In connection with our previous letter to you today relative to 
vouchers cashed, and which we have been unable to secure, we beg 
to say that in checking up with our books, a detailed statement of 
our account, as furnished by our customers, we find that checks 
alleged to have been made payable to the Indiana Flooring Co., have 
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not been credited to our account by you. Inasmuch as the practice 
of cashing checks payable to the Indiana Flooring Company has 
been general, it occurs to us that possibly the checks with which we 
have not been credited have also been cashed by you. We are list¬ 
ing below, a memorandum of the amounts together with dates of 
the checks, and will very much appreciate your investigation and 
advice as to whether any of these checks have been cashed by you. 


Date. Amount. Bank. Maker. 

4/10/16 $40.00 Comm4 Nat’l.Thos. H. Bones. 

5/ 6/16 90.00 “ “ . 

12/29/16 5.00 Dist. “ . Chas. J. Butler. 

1/ 6/17 100.00 “ “ . 


11/ 3/16 100.00 Fidelity Trust of Baltimore C. B. Hight & Co. 
11/23/16 100.00 “ 

7/13/17 200.00 Federal or Commer’l Nat’l. Wm. A. Hill. 

11/ 1/15 70.00 Amer. Nat’l. H. R. Howenstein Co 

6/ 1/16 91.00 “ “ . 

“ 25.00 “ “ . “ “ “ 

We have been unable to secure sufficient data to advise you of 

credit due us on account of checks cashed by you, on the following 
customers’ accounts: W. G. Lepley, Wm. Todd, Clarke Waggaman, 
Harry Wardman, and Chas. E. Wire. From all of these we are 
awaiting further details. 

Very truly yours” 

J. N. M. 

2. The court erred in permitting the witness, D. W. Von 
27 Breman to testify on cross examination that the total defalca¬ 
tion of Chestnut was over $10,000.00. 

3. The court erred in receiving in evidence the following resolu¬ 
tion of the plaintiff company: 

“Minutes of a special meeting of the Board of Directors of the 
Indiana Flooring Company, held at the office of the Company, 
234 Rider Avenue, New York City, on the 21st day of March, 1918. 

Present H. A. Batcheler, Jr., Leon Isaacson and Daniel W. Von 
Bremen. 

“Mr. Batcheler, as President, presided. The president then stated 
the objects for which the meeting was called, to-wit: for the purpose 
of discontinuing the authorization of the signature of J. G. Chestnut 
countersigning checks of the Indiana Flooring Company drawn on 
the Indiana Flooring Company’s Special account carried in the 
District National Bank, Washington, D. C. and so forth, 

“Resolved: That authorization to the District National Bank to 
accept and pay any monies on the counter signature or on the en¬ 
dorsement of J. G. Chestnut on any checks, drafts, and so forth, 
and so forth, of the Indiana Flooring Company, is hereby revoked 
•to take effect from the date of this meeting, and it is further 
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“Resolved: That the District National Bank be, and hereby is 
authorized to accept the counter-signature of L. L. Lehmer on checks 
drawn on the “Indiana Flooring Company Special Account.” 

“(Signed) D. W. VON BREMEN. 

“The above is a true and accurate copy of the original minutes 
of the above meeting. 

(Signed) “D. W. VON BREMEN, 

Secretary.” 

4. The Court erred in refusing to grant the third prayer of the 
plaintiff as follows: 

“The jury are further instructed that the defendant bank is liable 
to the plaintiff as set forth in instructions 1 and 2 hereof unless it 
shall appear that the plaintiff had acquiesced in and recognized such 
indorsements as being made by its authority and that the defendant 
knew of such acquiescence by the plaintiff prior to cashing the 
checks in question.” 

5. The Court erred in refusing to grant the fourth prayer of the 

plaintiff as follows: 

28 “The jury are further instructed that knowledge on the 

part of the plaintiff as to the conduct of Chestnut aforesaid, 
before the defendant bank can be relieved of liability must have 
been brought to the attention of the responsible officers of the com¬ 
pany prior to the cashing of the checks by the defendant, in the 
absence of which the liability of the defendant bank remains intact.” 

6. The court erred in refusing to grant the fifth prayer of the 
plaintiff as follows: 

“The jury are instructed that there is no evidence to go to the 
jury upon the principle of estoppel by reason of any implied author¬ 
ity given by the plaintiff to J. G. Chestnut and they are accordingly 
directed to bring in a verdict for the plaintiff upon all items of the 
bill of particulars with the exception of seven checks as follows: 


Nov. 20, 1915, #1745, Harry A. Kite. $100.00 

Feb. 2, 1918, #4601, Harry A. Kite. 50 00 

June 17, 1916, #1698, W. C. & A. N. Miller. 100.00 

Sept. 23, 1916, #1710, J. H. Nolan. 60.60 

Aug. 5, 1916, #1938, H. G. Smithy. 100.00 

July 5, 1917, #1209, Harry F. Barya. 14.75 

Dec. 18, 1916, #54, John I. Rowe p. p. C. B. Hight_ 56.00 


$481.35 

With respect to which there remains some element of doubt as to 
whether or not said checks were actually deposited to the credit 
of the plaintiff.” 

7. The Court erred in directing a verdict for the defendant upon 
the affirmative answer of the jury to the following questions pro¬ 
pounded by the Court. 

4—3672<f 
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“1. That the plaintiff did (not) authorize J. G. Chestnut to 
endorse the checks mentioned in the declaration otherwise than for 
deposit to the plaintiff’s credit with the defendant. 

“2. The defendant was (not) induced by appearances for which 
the plaintiff was responsible in taking the checks mentioned in the 
declaration otherwise than for deposit to the plaintiff’s credit.” 

8. The court erred in charging the jury, at the request of the 
defendant, as follows: 

“If you believe from the evidence that John G. Chestnut had 
authority to endorse the name of plaintiff upon checks which came 
under his control in the course of his business duties, for or 

29 with the plaintiff and which were payable to the latter or 
to its order, and to cash the same after endorsement, your ver¬ 
dict must be for the defendant. In this connection you are in¬ 
structed that authoritv to endorse and cash such checks need not 
have been expressly given Mr. Chestnut in writing or otherwise, but 
can be inferred from the evidence showing the nature of the position 
held by him the character of the duties performed by him in such 
position, and the authority which it was necessary for him to possess 
in order to perform the duties devolving upon him in the position 
which he occupied.” 

9. The court erred in charging the jury, at the request of the 
defendant, as follows: 

“You are instructed that in order to pass title to checks payable 
to the plaintiff, or to its order, including the checks offered in 
evidence in this case, it was necessary for the name of the plaintiff 
to be endorsed on such checks by some one authorized to do so, and 
if you believe from the evidence that it was the practice of John G. 
Chestnut to endorse the name of the plaintiff on such checks payable 
to the plaintiff or to its order, as came under his control in connec¬ 
tion with his business duties, and that such practice would have been 
known to it (the plaintiff), had it exercised proper and reasonable 
diligence and supervision over the actions of the said Chestnut in 
connection with said business, the plaintiff is estopped from denying 
the authority of Mr. Chestnut to endorse such checks, including those 
offered in evidence in this case, and your verdict should be for the 
defendant.” 

C. C. JAMES, 

E. HILTON JACKSON, 

Attorneys for Plaintiff. 

30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 29, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 62343 at Law, wherein 
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Indiana Flooring Company, a corporation, is Plaintiff and the Dis¬ 
trict National Bank of Washington, a corporation, is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of June, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


31 In the Supreme Court of the District of Columbia. 

At Law. 

No. 62343. 

Indiana Flooring Company, a Corporation, Plaintiff, 

vs. 

District National Bank, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause, the plaintiff, to 
maintain the issues upon its part joined, offered and gave the fol¬ 
lowing testimony of Daniel W. Von Bremen, who testified as fol¬ 
lows: 

I am President of the Indiana Flooring Company. In 1915 and 
during the time covered by this suit I was Secretary-Treasurer of 
said Company, which is a corporation organized under the laws of 
the State of New York. At the request of the plaintiff the defend¬ 
ant produced a paper w T riting dated April 10, 1915, containing the 
following resolution which was offered in evidence: “At a special 
meeting of the Board of Directors of the Indiana Flooring Com¬ 
pany, held at the office of the Company #234 Rider Avenue, New 
York City on the 10th day of April, 1915, the following resolution 
was offered and passed: 

“Resolved: that the Treasurer of this corporation be, and is hereby 
authorized to open an account in the District National Bank of 
Washington, D. C., in the name of said Indiana Flooring Company, 
and to deposit the funds of said corporation therein, and be it fur¬ 
ther 

“Resolved: that the following officers shall sign all checks and 
notes appertaining to the said account, viz: C. D Butler, President, 
D. W. Von Bremen, Treasurer, and that all checks in this account 
which shall be known as the ‘Indiana Flooring Company Special 
Account’, shall be countersigned by J. G. Chestnut, Manager of 
Washington Branch of the Company.” 
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32 The plaintiff declined to allow defendant’s attorneys to 
inspect its minute book, which contained said resolution, 

which book it had in court, and at the direction of the court, over 
an exception allowed, because of plaintiff’s refusal, defendant pro¬ 
duced a paper writing dated March 1st, 1916, containing the follow¬ 
ing resolution which was offered in evidence: 

“At a special meeting of the Board of Directors held at the 
office of the Company, #234 Rider Avenue, New York City on the 
1st day of March, 1916, the following resolution was offered and 
passed: 

“ ‘Resolved: That any of the following officers shall sign all 
checks and notes appertaining to the Accounts of the Indiana Floor¬ 
ing Company in any of the following banks: 

23rd Ward Bank of the City of New York. 

New York County National Bank of the City of New York. 

District National Bank of Washington, D. C. 

Old South Trust Company of Boston, Mass. 

H. A. Batchelor, Jr., President, 

W. D. Von Bremen, Secretary and Treasurer. 

and be it further 

“ ‘Resolved: that either of the above Officers is hereby authorized 
to obtain loans from any of the above mentioned banks from time 
to time, upon notes made in the name of this corporation, and upon 
its bills receivable to be discounted to its credit: It is further 

“ ‘Resolved: that the signature of any of the above officers in con¬ 
nection with counter signature of Branch Managers at Washington 
or Boston be accepted bv the District National Bank of Washing¬ 
ton. D. C., and the Old South Trust Company of Boston in connec¬ 
tion with the “Indiana Flooring Company Special Account” carried 
at these banks.’ ” 

Witness testified that in April, 1915, the Indiana Flooring Com¬ 
pany opened a branch office in Washington at 201 B Street, N. W., 
and on or about the same time opened this account with the District 
National Bank. That John G. Chestnut was employed as local man¬ 
ager of that branch. His duties were to supervise the figuring and 
obtaining contracts of work. He conferred with the New 

33 York office continually in the matter of credit to be extended 
to customers. He had charge of the collection of accounts 

and depositing of moneys to our special account in the District Na¬ 
tional Bank and under witness’ supervision had charge of the local 
branch. He did nothing in connection with the purchase of other 
materials but what the duties of a sales manager would cover. The 
Indiana Flooring Company had in the District National Bank 
two accounts, one as a special account and the other known as a 
regular account. The regular account is handled entirely from the 
New York office. Deposits were made to that account by the New 
York office in the usual course of business and when there is a sur¬ 
plus in the special account, which is handled locally, it is placed to 
the credit of the Indiana Flooring Company in the regular account. 
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This special account is credited with all checks received from the 
local business. It is used to pay the pay roll and such other inci¬ 
dental bills as they may have in Washington and whenever there 
is a surplus that account accumulates in excess of the requirements, 
a check is drawn and deposited to the Indiana Flooring Company s 
regular account, which is carried in New York and which we check 
out in return in the payment of our lumber, and various other 
things. When a deposit was made in the special account, the New 
York office received notice by a duplicate deposit slip being sent to 
it by the receiving teller of the defendant showing the different items 
that were deposited. Our check books were made with duplicate 
stubs. The entry was made a credit to the customer on the stub 
of the check, either one or more as the case might be, and the stub 
taken out, one of the stubs perforated, and the other bound in the 
book, and forwarded to New York with the duplicate deposit slip. 
The books of the Company were kept in New York. Records were 
kept in Washington for their own guidance. They were duplicate 
records of the Washington end of the business and duplicates 
34 were identical so far as the accounts were concerned with the 
Washington accounts in the New York ledger. Reports of 
deposits and orders taken and material delivered were sent daily to 
the New York office. The Indiana Flooring Company did not at 
any time authorize Mr. Chestnut to take customers’ checks, endorse 
the name on the back of them and take them to the paying teller’s 
window at the District National Bank and collect the proceeds. Wit¬ 
ness discovered in March 1918 that checks made payable to the 
Indiana Flooring Company had been endorsed by Mr. Chestnut 
and cashed without depositing them in the regular way, by the Dis¬ 
trict National Bank. When he made this discovery he wrote the 
following letter dated March 26, 1918 to the District National Bank, 
Washington, D. C., which was produced by the defendant at the re¬ 
quest of the plaintiff, and the same is offered in evidence: 


“Gentlemen : 

• 

“A check made by George E. Wyne for $233.88 on December 22, 
1917, and made payable to the order of the Indiana Flooring Com¬ 
pany, was presented to your bank on January 3rd or 4th, 1918 by 
a former employee of ours, J. G. Chestnut. He, without authority 
from the Indiana Flooring Company endorsed on the back thereof 
the words “Indiana Flooring Company, J. G. Chestnut”, and you, 
without any authority from the Indiana Flooring Company, cashed 
said check. When your paying teller paid the above amount to the 
said Chestnut, it was converted by him to his own use. We have 
been informed by your paying teller and also by Mr. Chestnut today 
that on numerous other occasions you cashed checks payable to the 
order of the Indiana Flooring Company on similar endorsements to 
the said Chestnut. At the present time we are endeavoring to trace 
these checks and we shall notify you promptly when we have done 
so, In the meantime we would ask that you kindly credit our 
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Special Account with the above sum and notify us to that 

35 effect. 

“Thanking you, we are, 

Very truly yours, 

“INDIANA FLOORING COMPANY. 
“D. W. VON BREMEN, 

Secretary” 

Witness produces the following letter dated March 28, 1918, from 
the District National Bank to witness and the said was offered in evi¬ 
dence : 

“Mr. D. W. Von Bremen, 

234 Rider Avenue, 

New York City: 

“My Dear Sir:” 

“In reply to your letter of the 26th instant regarding a check of 
George E. Wyne for $233.88, in which you claim the same was 
endorsed without authority by your representative, J. G. Chestnut 
and the proceeds applied to his own use, will state that this check was 
cashed as set forth in your letter, on December 22, 1917, but the revo¬ 
cation of Mr. Chestnut’s endorsement on checks, drafts and so forth, 
did not reach us until the 22nd of March of this year. With this 
condition of affairs you cannot, of course, expect us to comply with 
the request made in your letter of the 26th. 

“Trusting that you will understand our position and hoping that 
everything will turn out financially satisfactory, I beg to remain, 
“Yours very truly, 

“ROBERT N. HARPER, 

“ President” 

Witness produced a letter dated March 29, 1918, which was offered 
in evidence over the objection of the defendant, that it was imma¬ 
terial as it related to matters subsequent to the cashing of the checks 
in controversy, and because it is a self serving document, as follows: 

“Mr. Robert N. Harper, 

President, District National Bank, 

Washington, D. C. 

“Dear Sir: 

“Your letter of the 28th instant referring to the check for 

36 $233.88 which was cashed by your former employee J. G. 
Chestnut is at hand, and in reply would state that we have 

never given you any authority to accept the endorsement except as 
outlined in our letter of the 26th on checks drawn to the Corporation, 
and in this case must insist that you exceeded your instructions from 
us in cashing the check in question. I think that if you will look up 
your records that you will agree with our contention, and we will 



INDIANA FLOORING CO. VS. DIST. NAT. BK., ETC. 


31 


thank you to pass to our special Account as requested in our letter of 
the 26th instant.” 

Witness produced the following letter dated April 2, 1918, from 
Robert N. Harper to witness and the same was offered in evidence: 


“Mr. D. W. Von Bremen, 

Secretary-Treasurer, Indiana Flooring Company, 

234 Rider Avenue, New York* City. 

“My Dear Mr. Von Bremen : 

“Your letter of the 29th regarding the request made of us in yours 
of March 26th to place $233.88 to your account due to certain sup¬ 
posed irregularities of J. G. Chestnut, has been received. 

“In reply will state that I have made a further and detail- investi¬ 
gation and cannot find where instructions have been given us which 
will permit the endorsement of your company’s name by Mr. Chest¬ 
nut on back of checks. When I wrote I presumed that such directions 
had been given on account of the resolution passed by your Board 
of March 21st, as quoted in my letter of recent date to you. I will 
state to you now that without any additional information it appears 
as though you are entitled to the $233.88, but for the time being I 
would prefer this remaining as an undecided question until we learn 
just what will be your course and determination regarding Mr. Chest- 
nut. 

“We are indirectly informed that he is out on bail and 
37 assisting in locating the entire deficit, and that his family will 
make good any shortage which may be located. I take it for 
granted that this same protection will cover any losses which might 
be sustained through error on our part in cashing checks by his en¬ 
dorsement. If I am in error in this, I will appreciate it very much 
if you will set me right. 

“Trusting I may hear from you promptly, and hoping that any 
temporary delays caused by this correspondence will not embarrass 
you, I beg to remain 

J “ROBERT N. HARPER, 

President!’ 


Plaintiff offered in evidence, carbon copies of letters written by Mr. 
D. W. Von Bremen, one dated April 4th, 1918, addressed to Mr. 
Robert N. Harper, President, District National Bank; two dated 
April 22nd, 1918, addressed to the District National Bank, the orig¬ 
inals of which the defendant had been notified to produce at the 
trial, but which it did not produce. The defendant admitted that a 
demand had been made upon it for the payment of ten certain checks 
described in one of the letters, and objected to these copies on the 
ground that they were immaterial and irrelevant as they related to 
matters subsequent to the cashing of the checks, and because they con¬ 
tained self serving declarations. The Court sustained defendant’s 
objection and plaintiff excepted. The letters read as follows; 
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38 Apr. 22, 1918. 

District National Bank, 

Washington, D. C. 

Gentlemen : 


Referring to recent correspondence, relative to checks that you 
cashed for Mr. J. G. Chestnut, which checks were made payable to 
the Indiana Flooring Co., and agreeable to the request of your Mr. 
Harper that we furnish you a detailed statement of all such checks, 
as early as possible, we beg to hand you herewith, on separate sheet, 
which please consider a part of this letter, a tabulated list of checks 
that we have been able to get to date, which list unfortunately is not 
complete, inasmuch as we have been unable to obtain or copy can¬ 
celled checks of some customers, some of whose accounts are com¬ 
paratively large. We are writing you another letter today in connec¬ 
tion with these particular accounts. 

We also hand you herewith the cancelled vouchers as itemized on 
the accompanying list, which are the original vouchers, except those 
copies on page two, and all of which must be returned to us upon de¬ 
mand or handed to the District Attorney upon his demand. You will 
please immediately acknowledge receipt of this letter with the above 
condition as to the return of the checks. 

We wish you would investigate these checks promptly so that credit 
may be passed to our account at the earliest possible date. 

Very truly yours, 

J. N. M. 


District National Bank, 
Washington, D. C. 

Gentlemen : 


Apr. 22, 1918. 


In connection with our previous letter to you today, relative to 
vouchers cashed, and which we have been unable to secure, we beg 
to say that in checking up with our books, a detailed statement of 
our account, as furnished by our customers, we find that checks 
alleged to have been made payable to the Indiana Flooring Co., have 
not been credited to our account by you. Inasmuch as the practice 
of cashing checks payable to the Indiana Flooring Company has 
been general, it occurs to us that possibly the checks with which we 
have not been credited have also been cashed by you. We are listing 
below, a memorandum of the amounts together with dates of the 
checks, and will very much appreciate your investigation and ad¬ 
vice as to whether any of these checks have been cashed by you. 
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Date. Amount. Bank. Maker. 

4/10/16 $40.00 Comm’l Nat’l.Thos. H. Bones. 

5/ 6/16 90.00 “ “ . 

12/29/16 5.00 Dist. “ . Chas. J. Butler. 

1/ 6/17 100.00 “ “ . 


11/ 3/16 100.00 Fidelity Trust of Baltimore. C. B. Hight & Co. 
11/23/16 100.00 “ 

7/13/17 200.00 Federal or Commer’l Nat’l. Wm. A. Hill. 

11/ 1/15 70.00 Arner. Nat’l. H. R. Howenstein Co 

6/ 1/16 91.00 “ “ . 

“ 25.00 “ “ . “ “ “ 

We have been unable to secure sufficient data to advise you of 
credit due us on account of checks cashed by you, on the following 
customers’ accounts—W. G. Lepley, Wm. Todd, Clarke Waggaman, 
Harry Wardman, and Chas. E. Wire. From all of these we are 
awaiting further details. 

Very truly yours, 

J. N. M. 

April 4th, 1918. 

Mr. Robert N. Harper, President, 

District National Bank, 

Washington, D. C. 

Dear Sir: 

We are pleased to acknowledge receipt of your letter of the 2d 
inst. in answer to out letter of the 26th ult. and in reply beg to state 
that we are quite willing that the item of $233.88 shall not be 
credited to our account at the present time, we are not however, 
willing that the matter should be considered an undecided question. 

We do not quite see how our course and determination regarding 
Mr. Chestnut should affect your liability, but for your information 
beg to say that Mr. Chestnut is now released under $7,000.00 bail 
to await the action of the Grand Jury. Mr. Chestnut has made an 
offer to help us straighten out the accounts but we have found that 
his aid did not help us very much as he had trusted everything to 
his memory. He has appeared willing but has been of no great as¬ 
sistance. 

In the meantime we are checking up each account and preparing 
evidence for the District Attornev to be presented to the Grand Jury. 
This necessitates the complete checking of each account, and we be¬ 
lieve that it will be thirty days before we will have completed the 
work. As soon as we will have completed our checking we will ad¬ 
vise you of the checks cashed by you on Mr. Chestnut’s endorsement, 
for which you are liable. Should this method of procedure not be 
satisfactory to you, please advise us. 

We have received no definite offer from anyone regarding resti¬ 
tution for Mr. Chestnut’s defalcations. Of course, if any restitution 
is made we shall be very glad to turn over to you any portion of 
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same that exceeds Mr. Chestnut’s liability to us which is not covered 
by your liability to us. 

Very truly yours, 

D. V. B./M. J. B. 


40 On cross-examination the witness testified as follows: That 

lives in New York. That the plaintiff does business in 
New York, is a New York Corporation, organized in 1911. Witness 
is President and Treasurer and Mr. T. L. Zimmerman, Jr., (one of 
plaintiff’s attorneys) is secretary. These are all the officers. The 
authorized capital stock is $250,000.00, $154,000.00 has been issued 
and witness is a stockholder to approximately 70 per cent. Asked 
how’ much he owmed said 76 per cent. Does not recall what he 
ow r ned in 1915-1916. Witness w T as the active manager of the Com¬ 
pany in 1915. All information w T hich he obtained in connection 
with the Washington branch he obtained as an officer of the com¬ 
pany. He employed Mr. Chestnut as manager of the Washington 
branch. He found later there were some defalcations. Had no writ¬ 
ten contract with Chestnut, “that I recall”. Mr. Chestnut was to 
receive an amount equal to 50% of the net profits as showrn by the 
branch with a guarantee of a minimum weekly salary of about 
$30.00 a w’eek. He drew $30.00 a week plus his percentage of the 
profits. Chestnut w r as not to share in the losses. Witness does not 
know T how T much Chestnut did draw r . Chestnut’s powers and author¬ 
ity w r ere that of manager of the Washington branch, he had active 
charge of sales and w T ork, taking orders. In case of any order of 
any quantity that amounted to anything in dollars and cents, we 
would say above a couple of thousand dollars, he would ask my ad¬ 
vice on it. He had the general duties of a manager of a branch. 
The books of account were kept by the Company’s auditor or book¬ 
keeper in New York. Chestnut had authority to collect money. If 
he collected $100.00 the first entrv was made in the check stub book, 
then in the New York ledger to the credit of the customer’s account. 

Asked if they did not have a Washington ledger, said they had 
duplicate records here for their convenience and guidance. Asked 
if it was not a fact that when Chestnut collected a check it would go 
dowm on the books which he had in Washington, replied only in 
the check book. Asked if it was not a fact that it was carried from 
that to the cash book, replied “No, I did not know what their method 
was in Washington. In New r York we did not.” Asked if it was 
not a fact that it was carried from there to the ledger here, replied 
“I do not know anything about the books here. I never kept them. 
They w T ere kept by Mr. Marshal from 1915 to 1918 under the super¬ 
vision of Mr. Chestnut. Asked if he meant to say that he did not 
investigate to see w T hat books Mr. Chestnut w r as keeping, replied, 
“No, I was not interested in them, we had the original books of entry 
in New T York.” Asked if they never went over Mr. Chestnut’s books 
here to see how they looked, replied, “The check book, No Sir.” 

Plaintiff never had a general audit made to find out how the 
things stood according to the books in Washington. A general audit 
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was never made of the duplicate that was kept in New York. Wit¬ 
ness would say that Chestnut dealt with 150 customers from whom 
he would collect money during his period as manager of the local 
branch. The plaintiff never communicated with these people to 
find out what they owed the company. The books in New York 
purported to show how much they owed at different times and he 
believes the books in Washington did also, but does not know of 
his own knowledge. He did not see the Washington books. Chest¬ 
nut bought shellac, putty and some nails. He bought no lumber. 
The Company’s business was laying floors. New York furnished 
the lumber, nails and shellac. Sometimes the Washington branch 
bought nails and shellac. All the New York office furnished was 
lumber, nails and shellac. Sometimes Chestnut bought nails 
41 and shellac. Chestnut selected the customers, as did other 
men in the office. If the job ran between $1,500 and $2,000 
he would write witness and ask me to look up credit responsibil¬ 
ity. Chestnut had been in the same business before the plaintiff 
came here. We were depending upon Chestnut to run the business. 
He was employed because of his acquaintance with the trade. Chest¬ 
nut was expected to furnish the customers. The salesmen, Mr. Mar¬ 
shall, Mr. Chestnut and Mr. Ramming, made computations and gave 
estimates. The other two were under Chestnut, and whatever they 
did was under his supervision, he was in charge. Chestnut made 
the contracts and the majority of the contracts were sent to New 
York for signature. Contracts under $100.00 were not in writing 
as a rule. Mr. Ramming decided when and how* w r ork was to be 
done. He was under Mr. Chestnut who had general charge of that 
matter and who was looked to to see that w r ork was done and who 
had charge of it. Mr. Ramming had charge of all labor and Mr. 
Chestnut had charge of him. Mr. Chestnut largely decided upon 
terms of payment, w*hen to dun a man and those sort of things. 
Mr. Marshall, Mr. Chestnut and Mr. Ramming all collected from 
customers. Ninety-nine per cent of the collections were received in 
checks. There w T as a large number of checks received during the 
year. When Chestnut got checks he w^ould ordinarily turn them 
over to Mr. Marshall to make the proper entry in the check stub 
book, then they w r ere deposited in the District National Bank. 

Q. Who had charge of the banking business? A. I had charge 
of it. 

Q. Who had charge of it here? How* often were you here during 
the year? A. Once a month. 

Q. Who had charge of it the other 29 days? A. Any one that 
would be going up toward the bank. 

Q. Who did you look to make proper deposits? A. I believe that 
was directly Mr. Marshall’s duty. 

Q. As a matter of fact, did not Mr. Chestnut make most of the 
deposits? A. I do not think so. I don’t know of my own knowledge, 
so I can’t answ*er. 

Q. You left the supervision of that to him didn’t you? A. The 
supervision was entirely up to Mr. Chestnut. 

Witness thinks all three of them made the deposits and believes 
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Mr. Marshall did the most of it. Checks were made payable to order 
of the Indiana Flooring Company as a general rule. The plaintiff 
did not know that some were made payable to Chestnut until he 
started this suit, then found out a great many were. Never saw 
any of these checks. Knew it was necessary for the name of the 
Indiana Flooring Company to be endorsed on checks before they 
could pass title to that check by deposit or otherwise; he expected 
the endorsement to be made by a rubber stamp, which the Company 
had made up and was in the Washington office and Mr. Marshall 
was the man who usually affixed that under Chestnut’s supervision. 
He did not expect Chestnut to individually see that checks were en¬ 
dorsed and deposited. 

Q. He (Chestnut) has authority from you (the plaintiff) to en¬ 
dorse those checks and deposit them? A. It was part of his duty 
to deposit them. Of course it was necessry to endorse them in order 
to deposit them in order to make them negotiable. 

Q. You knew that and you gave him that authority? A. Yes Sir. 

Chestnut was supposed to make a record of all checks that he re¬ 
ceived in his. record books in Washington and to send the 
42 New York office a memorandum of every check he received, 
and he ws supposed to endorse them and deposit them with 
the District National Bank and get a duplicate deposit slip. The 
Indiana Flooring Company’s special account was subject to checks 
signed by witness and by Chestnut. Chestnut had a book of checks 
already signed up by witness, and all he had to do was to counter¬ 
sign them, fill in the amounts and cash them. Sent him fifty of 
these checks at a time and he could have filled them in and cashed 
them at any time. All he had to do was to sign them. The checks 
sued on are checks which Mr. Chestnut received from customers of 
the Indiana Flooring Company and which he cashed at the District 
National Bank. Mr. Chestnut was not under bond. Plaintiff re¬ 
ceived nothing from Chestnut on behalf of Chestnut’s shortage ex¬ 
cept an automobile. Over plaintiff’s objection and exception, wit¬ 
ness stated that the total defalcation was over $10,000.00. He does 
not recall if it was not $16,000. He*thinks the figures in the Dis¬ 
trict Attorney’s office made it somewhere in the neighborhood of 
$16,000. Does not think there were hundred of items of defalca¬ 
tion. Witness first found out about the shortage in March, 1918. 
Collections were not as good as they should have been. Man was 
sent from New York to help them here and he discovered the short¬ 
age in three or four days after that. This was the first time any 
person had been sent to inspect the books and find out how things 
were being carried on in Washington. Witness does not know when 
the defalcations first began. Thinks it was a year or year and a half 
after he was employed. Chestnut was employed in April, 1915. 
Witness had forgotten that one of the checks cashed by Chestnut was 
dated November 20, 1915. Chestnut sent statements of the business 
done in Washington about every other week. Witness saw him 
about once a month. A daily report was received from the Wash¬ 
ington office. There is a difference between the daily report and 
statements. The daily reports were lumber delivered and work com- 
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pleted, and the bi-monthly statement was more in the nature of ma¬ 
terial required for the coming two or three months. Witness has 
not personally examined the books but he has had them examined 
and the books in the District of Columbia correspond with the books 
in New York. Mr. Lester calls for the book of original entry that 
was used in Washington and witness states that Mr. Chestnut was 
not instructed to keep books of this character. He knew he was 
keeping them but the matter was left to his discretion. The books 
kept in Washington show all the business done and were a counter¬ 
part of the books in New York. When a check was received a 
memorandum was first made on the check stub book under Mr. 
Chestnut’s direction. Duplicate stub was torn out and sent to New 
York. Witness believes that the method pursued was to carry the 
entry from the check stub to the cash book. Although he does not 
know personally the way the Washington books were kept. Witness 
knew 7 how the New’ York books were kept. Does not think the 
Washington books were similar. Never examined the Washington 
books to see. Witness believed that Chestnut generally used a stamp 
to endorse checks. He was instructed to do so. It w r as in the office 
and it was in the office equipment by order of witness. The Com¬ 
pany had the stamp made. Witness gave orders to have it made but 
did not follow up to see whether o t not it w T as made. Witness is 
show r n some 50 or 60 checks, none of which are the checks in suit, 
and is specifically shown check of Shannon & Luchs, December 1st, 
for $200.00 and on inspection, states it is endorsed in ink “Indiana 
Flooring Company.” The writing looks like Chestnut’s writing. 

Eight other checks are showrn the witness all endorsed in ink, 
43 all payable to the Indiana Flooring Company. Witness can 
not testify whether the endorsement is in Chestnut’s writing. 
Witness is showrn seven more checks all endorsed “Indiana Flooring 
Company” in ink. Witness did not know that Chestnut received 
checks payable to J. G. Chestnut and J. G. Chestnut and Company 
until after March 1918. Witness is showrn five checks of Charles E. 
Wire, Inc., payable to the order of J. G. Chestnut, endorsed by him 
in ink and afterwards endorsed with a rubber stamp and all de¬ 
posited to the credit of the Indiana Flooring Company. 

Q. Was Mr. Chestnut authorized to endorse these checks in this 
manner? A. Yes, why I think any body would be authorized to 
endorse for deposit. 

Q. I did not ask you that, I asked you if Mr, Chestnut did? A. 
Specifically authorized, No. 

Q. Was he generally authorized? A. I should say “Yes,” any 
employee was. 

Q. He had charge of your business didn’t he? A. Charge of this 
branch. 

Q. Everything here was done under his supervision and direction ? 
A. Except our regular account with the District National Bank. 

Q Mr. Chestnut had entire charge of this banking business here 
relating to this special account, didn’t he? A. Yes sir. 

All the checks mentioned were deposited to the account of the 
Indiana Flooring Company. By daily statements, witness meant 
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duplicates of all bills that go out of the office and duplicate of all 
memoranda of material at least all material receipts or anything of 
that nature. All bills to customers were sent from Washington. 
Witness knew Mr. Chestnut was keeping an account. That he kept 
the memorandum sufficient for his own guidance. Witness never 
looked to see what they were. Witness was not particularly con¬ 
cerned as to how he kept it. Witness believed that Mr. Chestnut 
was depositing all checks he received for the company. Took no 
steps to ascertain whether or not he was doing this until after March 
1918 because he had no reason to suspect him. He trusted him 
implicitly. Chestnut had a guarantee of a minimum weekly amount 
of $30.00 and was to draw 50 per cent of the profits as and when he 
wanted them. They were to be computed yearly and he drew them 
as he wanted them. Chestnut was to decide when he was to draw 
them. Over plaintiff’s objection and exception that it was a matter 
subsequent to the institution of the proceedings, the court allowed 
the following resolution which was written on a letter hear of the 
Indiana Flooring Company and sent to defendant by the plaintiff, to 
be introduced in evidence: 

“Minutes of a special meeting of the Board of Directors of the 
Indiana Flooring Company, held at the office of the Company, 234 
Rider Avenue, New York City, on the 21st day of March, 1918. 

“Present H. A. Batcheler, Jr., Leon Isaacson and Daniel W. 
Yon Bremen. 

“Mr. Batcheler, as President, presided. The president then stated 
the objects for which the meeting was called, to wit; for the purpose 
of discontinuing the authorization of the signature of J. G. Chestnut 
countersigning checks of the Indiana Flooring Company drawn on 
the Indiana Flooring Company’s Special account carried in the 
District National Bank, Washington, D. C. and so forth, 

44 “Resolved: That authorization to the District National 

Bank to accept and pay any monies on the counter signature 
or on the endorsement of J. G. Chestnut on any checks, drafts, and 
so forth, and so forth, of the Indiana Flooring Company, is hereby 
revoked to take effect from the date of this meeting, and it is further 

“Resolved: That the District National Bank be, and hereby is 
authorized to accept the counter-signature of L. L. Lehmer on checks 
drawn on the ‘Indiana Flooring Company Special Account.’ 

“Signed D. W. VON BREMEN.” 

“The above is a true and accurate copy of the original minutes of 
the above meeting. 

Signed “D. W. VON BREMEN, 

Secretary ” 

Witness was present when the Board of Directors of plaintiff pur¬ 
ported to revoke the authority of John G. Chestnut to endorse to the 
order of the Indiana Flooring Company by the above resolution. 
Over the objection and except- of plaintiff, witness stated that the 
business of plaintiff company amounted to about $75,000.00 a year. 
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Witness can tell what the profits of the plaintiff were from the books 
here, but cannot tell by the statements to the Internal Revenue De¬ 
partment, because that was for the entire business of the Indiana 
Flooring Company. Chestnut could tell whether or not there was 
a profit because witness saw him on-e a month. At times Chestnut 
drew too much. Witness asked him to be more conservative in 
drawing and he was. Witness knew 7 w r hat the profits w 7 ere when he 
told him to be more conservative. The check book stubs would 
show 7 the checks Chestnut w r as drawing and he knew 7 he w r as drawing 
less than he had been. 

Whereupon counsel for defendant announced that he was through 
with the witness with the exception of the books, which plaintiff had 
been duly notified to produce at the trial. Plaintiff’s counsel in¬ 
sisted that defendant’s attorney finish with the witness, saying that 
no subpeona had been issued for the books, whereupon counsel for 
defendant admitted his inability to produce secondary evidence and 
for that reason could not offer to the jury any evidence contained in 
the books. 

Redirect: 

Witness dictated the resolution of March 21, 1918. No attorney 
was present. He knew 7 at the time he drew this resolution that the 
District National Bank had paid our checks on Mr. Chestnut’s en¬ 
dorsement and that those checks were the checks upon w 7 hich this 
suit was brought. At least part of them were. He did not know at 
the time of the meeting, in fact the audit was not complete but we 
knew’ they had paid some of the checks. During the period Mr. 
Chestnut was in the employ of the Company and down until March 
1918, nothing came to the attention of witness w 7 hich would raise a 
question as to Mr. Chestnut’s honesty. 

45 Thereupon John N. Magee was called as a witness for the 

plaintiff and testified as follows: I am an employee of Indiana 
Flooring Company. In March, 1918 I was sent to Washington by 
said Company to investigate the matter of the missing monies in 
Mr. Chestnut’s account. I collected the checks sued on and checked 
the accounts of the Indiana Flooring Company in Washington, of 
the different parties who had given checks to Mr. Chestnut. I first 
referred to the check stub to see if the particular check in question 
showed in the check stub as having been deposited in the bank. 
Finding that it w 7 as missing I w 7 ent through the duplicate deposit 
slips to see if it showed in the duplicate deposit slips. Finding that 
they were missing from the checks stubs I looked to see if they 
could be found on the duplicate deposit slips as having been de¬ 
posited on or about the time of the date of the check. I further 
looked back and ahead a week or ten days or possibly two weeks 
running through these deposit slips. Finding that they did not show 
there at all and examining the checks closer I knew absolutely that 
these checks had not been deposited. I checked each of the accounts 
in the manner stated. Plaintiff’s counsel thereupon stated that he 
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withdraw three checks of H. R. Howenstein, two dated June 1, 1916 
for $25.00 and $91.00 respectively and one dated November 1, 1916 
for $70.00 because we are unable to prove the payment of these 
checks, not having the original or certified copy. Witness states after 
examining the checks he saw the original of all checks sued on except 
the three above mentioned. In checking up the different accounts 
about which witness has testified, he did not find that anv of these 
checks had been credited or did not find that the proceeds of any of 
these checks had been credited to the Indiana Flooring Company 
and did not find that the proceeds of any of these checks had been 
credited to the accounts of the different customers or the 

46 different makers of the checks on the books of the Indiana 
Flooring Company. 

On cross-examination the witness testified as follows: In making 
his examination to find out whether or not these checks were on the 
books I first examined the stubs of the check books. Then I 
examined the deposit slips for a week or ten days before and after. 
At this point the Court permitted Mr. Zimmerman to ask the witness 
to say in addition to what he has already testified to in chief what 
else he did in regard to examining the books. Witness stated he got 
the various customers duplicate records of their accounts with us— 
that is the duplicate of our account. Ours was of course, the credit, 
and theirs was the debit. In checking up it was obvious that they 
had made us payments which did not show on the records here in 
Washington. Some of those payments did not show up. Some did. 
In order to properly trace that it was necessary to get the original 
voucher, the original checks. I chased around Washington for six 
weeks getting those original vouchers and original checks and getting 
each account. After I got a man’s account and had ten checks in it, 
possibly one was missing. I would examine that check very care¬ 
fully to see what had become of it. If it appeared that the check 
showed certain marks on it indicating that it was cashed at the 
District National Bank, then I went through the same procedure 
I have testified to previously, examining the stubs and examining 
the original duplicate deposit slips. The New York ledger accounts 
were checked up subsequently on my return to New York. In 
Washington he checked up the ledger, the cash book, journal and 
duplicate check stubs. After checking all these records I found 
that certain sums of money that our customers showed as having 
paid to the Indiana Flooring Company were not paid to the Indiana 
Flooring Company and that is represented by the checks in this 
suit. I examined all the deposit slips, all I could obtain, rather. 
I believe I have them all here. Witness is shown certain 

47 deposit slips and states that he left them all in Washington 
and the deposit slips shown him look like all of them. All 

of said duplicate deposit slips were then offered in evidence. Two 
bank deposits books are shown witness and he states that these are 
the deposit books referred to. These deposit books are offered in 
evidence to the date of March 20, 1918. Witness is shown book 
containing check stubs and states that these are the check stubs 
which he referred to in his testimony. Said check stubs are then 
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offered in evidence. Witness is again shown the two bank deposit 
books and states that they cover all deposits in the District National 
Bank during the period covered by the same and are the only records 
we have of deposits outside of the deposit slips, and the duplicate 
deposit slips conform to the entries in the two bank deposit books. 

On further cross-examination witness testified as follows: I did 
not say I was instructed to investigate certain books. I said I came 
down to investigate the losses on certain monies. It is hard for me 
to say exactly what books I investigated. I believe it was the Wash¬ 
ington Journal, the Washington ledger account, the check stub 
account, the duplicate check stubs—these records were, the duplicate 
deposit slips; this other little record here which I forgot the first 
time; these pass books, etc. I know I examined the Washington 
ledger and the Washington Journal. I mean, I believe those are the 
names of them. My object in examining them was to determine or 
find out the sum of the loss of certain monies. I had instructions 
to do so. I did determine or ascertain the amount of loss but do not 
remember the amount of the total loss. I believe I examined the 
cash book. I do not know. If you show me the book there I will 
tell you whether I examined it or not. I did examine a book in 
which records were made of cash transactions if that is what you 
mean, and which I call a cash book. I examined the ledger, 
48 the check stub book, the deposit slips and the bank book. 

Witness is shown a check dated October 24, 1917 of George 
E. Wynne on the American National Bank for $200.00 payable to 
the order of the Indiana Flooring Company and is asked to state 
whether or not this check is entered on the cash book or ledger, 
and replied, “I cannot swear to that particular check.” Can swear 
to 50 other checks as they had certain marks on them, the paying 
teller’s mark. 

Q. I want to know if you base your opinion or your statement or 
testimony to the effect that they (the checks sued upon) did not 
appear in the books or the fact that the paying teller’s stamp is on 
those particular checks which are the subject matter of the suit? 
A. Yes. Refers to the rubber stamp on the face of the check which 
says “D. N. B. P. T.” and gives the date. I' thought you asked me 
if I could tell it out of my head whether or not the books showed the 
check of $200.00 of George E. Wynne. 

Witness refers to a record he made and says he has the check on 
that record. Witness is asked about check dated February 9, 1917 
for $68.10, payable to the Indiana Flooring Company drawn on the 
Commercial National Bank by Harry A. Kite. Witness states he 
does not find the check on the books. 

Re-Direct Examination. In examining these accounts I made a 
memorandum of different checks, where they were credited, etc. 
Witness is shown some papers which he states is a memorandum 
which he made up at the time and referring to this paper states that 
the check of Harry A. Kite of $68.10 was credited to the account of 
N. C. and A. N. Miller, and was deposited in the District National 
Bank and is shown on deposit slip of February 9, 1917. The Kite 

6—3672a * 


42 INDIANA FLOORING CO. VS. DIST. NAT. BK., ETC. 

account shows a credit of $68.10 under date of April 20, 1918, 
which was done after I discovered that it had been credited to the 
wrong account. When I came down here I went over the books of 
account, these particular books and these particular checks in ques¬ 
tion with Mr. Barnard one of counsel for the defendant. 

49 On Re-Cross examination witness testified as follows: That 
the paper containing five sheets which he had been examin¬ 
ing is a chart that I used as I went along to have before me the differ¬ 
ent checks that were actually missing from the Washington books. 
In addition to that they show the checks that were “Kited,” I mean 
the check that was paid by Kite that went to Miller and is paid by 
one man and w T ent to somebody else. It purports to be a list of 
checks that were misapplied or on which the money was misappro¬ 
priated by Chestnut. It aggregates about $16,000. The witness 
testified that there were approximately 150 checks, fifty or sixty of 
them were cashed by the District National Bank. There were some 
checks included in the $16,000.00 that witness did not get. The 
checks I collected that were cashed by Mr. Chestnut at the District 
National Bank amounted to $5,579.39. Deducting the three How- 
enstein checks eliminated made a total of $5,393.39. There were 
some checks on that chart that I was unable to obtain that are not 
drawn on the District National Bank. 

Thereupon David J. Dunnigan was called as a witness for the 
plaintiff and testified as follows: I am an operative builder and had 
business relations with the Indiana Flooring Company in 1916, con¬ 
sisting in the laying of hardwood floors. Witness is shown two 
checks, one dated October 27, 1916 and the other March 2, 1917 
and states that he is the maker and the Indiana Flooring Company 
is the payee and both are a part of the subject matter of this suit. 
That the checks went through the Commercial National Bank and 
were charged to my account in due course of settlement. 

On Cross-examination the witness testified as follows: The busi¬ 
ness relationship with the Indiana Flooring Company consisted of 
the laying of hardwood floors, furnishing labor and material to lay 
the floors. Every house we build we put in hardwood floors and the 
plaintiff is doing probably 90% of the business for us. I 

50 would say that they laid flooring in approximately one hun¬ 
dred houses for us. Over the exception of the plaintiff wit¬ 
ness testified as follows: I had my dealings with Mr. Chestnut. Mr. 
Chestnut took the measurements or had them made. Made the esti¬ 
mates and prices and collected the checks in settlement. My recol¬ 
lection is that our work amounted to several thousand dollars. I 
would not like to say whether we did or not have any dealings with 
anybody except Mr. Chestnut, because I think I have a recollection 
that once or twice others were brought into the case. I have a faint 
recollection that Chestnut did not at all times have the final word 
on prices, but aside from this faint recollection all of my dealings 
were with Mr. Chestnut. Mr. Chestnut I assumed was manager. 
The checks were indorsed in ink “Indiana Flooring Company, J. G. 
Chestnut.” I never made any objection to these indorsements. 
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Over plaintiff’s objection witness is shown eleven checks and asked if 
they are his checks and were they given to the Indiana Flooring 
Company in connection with the work spoken of. They are all my 
checks and all given to the Indiana Flooring Company, except one 
dated May 7, 1915, which was given to the J. G. Chestnut Company. 
Upon objection to said checks being offered in evidence, Mr. Lester 
announces that he will make Mr. Dunigan his own witness so as to 
offer these checks in evidence. The checks offered in evidence are 
as follows: One dated May 7, 1915, payable to J. G. Chestnut Com¬ 
pany for $200.00 drawn on the Commercial National Bank is in¬ 
dorsed “J. G. Chestnut Co.” and then it has on it the rubber stamp 
“For Deposit only to the credit of the Indiana Flooring Company.” 
The other checks are signed by D. J. Dunigan, drawn on the Com¬ 
mercial National Bank payable to the Indiana Flooring Company, 
all endorsed in ink and bearing the following dates and amounts: 
December 21, 1917—$59.00 endorsed in ink “Indiana Flooring 
Company”; January 12, 1917—$100.00, endorsed “Indiana 

51 Flooring Company;” December 26, 1916 $100.00, endorsed 
“Indiana Flooring Company, J. G. C.”; May 21, 1915— 

$200.00, endorsed “Indiana Flooring Company;” May 28, 1915— 
$84.70 endorsed “Indiana Flooring Company”; June 21, 1915— 
$56.25 endorsed “Indiana Flooring Company;” April 7, 1916— 
$115.69 endorsed “Indiana Flooring Company, J. G. C.”; May 12, 
1916—$200.00 endorsed “For deposit only Indiana Flooring Com¬ 
pany”; July 7, 1916,—$100.00 endorsed “Indiana Flooring Com¬ 
pany.” It is admitted that all of said checks were deposited to the 
credit of the Indiana Flooring Company. 

On Cross-examination the witness testified as follows: Had some 
business with Mr. Chestnut before he became identified with the 
Indiana Flooring Company. Witness is shown check of May 7, 
1915, payable to the order of J. G. Chestnut Company for $200.00 
and asked what transaction that check relates to and witness states 
he does not know without going back to his records and finding out. 
We had business with Mr. Chestnut about two years before he started 
to represent the Indiana Flooring Company. Before Chestnut be¬ 
came manager of the Company. If I had not seen this check drawn 
to the J. G. Chestnut Company I would have said that we did busi¬ 
ness with him as an individual but seeing this check drawn to the 
Company I am in doubt about it. As it is I do not know whether 
we did business with him as an individual or as a company. I did 
not do business with Chestnut as manager of the Indiana Flooring 
Company and knowingly make the check payable to the Chestnut 
Company. I did not state I did not come in relation with other 
officials of the Indiana Flooring Company but I have a vague recol¬ 
lection that Chestnut at times took up prices with somebody else in 
his company in order to check up what he was doing business with 
me. But I am not positive about that, never so as to pick the indi¬ 
vidual. 

52 Mr. Charles E. Wire was called as a witness for the plaintiff 
and testified as follows: My business is building houses. Wit- 
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ness is shown a check dated December 10, 1917, made by him and 
payable to the order of the Indiana Floonng Company for the sum 
of $25.00. It is my check and was given to the plaintiff for scraping 
floors. This check went through his account in the American Na¬ 
tional Bank, the check coming back from the bank when the ac¬ 
count was balanced in the usual course. Check is offered in evi¬ 
dence. 

On Cross-examination the witness testified as follows: In my deal¬ 
ings with the Indiana Flooring Company I dealt with Mr. Chestnut 
alone. He knew no one else in connection with the business. De¬ 
fendant at this point makes the witness his own witness. The ex¬ 
tent of my dealings was that in less than fifty houses he had planing 
floors for me. Mr. Chestnut gave the estimates for doing the work 
and collected the money. 

Seven checks, two payable to the Indiana Flooring Company and 
five to Chestnut, deposited to the plaintiff’s account with the defend¬ 
ant, were offered in evidence. The two checks payable to the Indi¬ 
ana Flooring Company were endorsed in ink in the name of the 
plaintiff. Three of the checks payable to Chestnut were endorsed first 
by Chestnut, then the name of the Indiana Flooring Company, in ink. 
The other two checks payable to Chestnut were endorsed in ink by 
him and stamped “for deposit only,” to the credit of the Indiana 
Flooring Company. 

Defendant’s counsel asked: The following colloquy took place. 
Q. I asked if you concede he (Chestnut) had a right to endorse these 
checks? Mr. Jackson, (counsel for defendant). A. Mr. Von Brem¬ 
en conceded that on the stand. Mr. Lester. We are referring to 
the checks in the declaration, are we not? Mr. Jackson: Yes, we are 
referring to those checks. There is no dispute about that. The 
Court: I take it for granted that so far as concerns the authority to 
deposit these checks, that was never questioned. Mr. Lester: As 
your Honor will see, those, and the rest of these 74 checks do not say 
“for deposit.” They simply say “Indiana Flooring Company.” The 
Court : If they went through the bank, that was for deposit. Mr. 
Jackson: They are deposited. The result is the same. 

Richard F. O’Neill who was substituted in the stipulation in the 
place of Harry A. Kite w T as called as a witness for the plaintiff 
and testified as follows: I am bookkeeper for Harry A. Kite since 
January 1, 1917. Checks Nos. 1745, 3444, 3496, 3427, 3839, 3974, 
4601 and 4682, check sued on and made by Harry A. Kite and pay¬ 
able to the Indiana Flooring Company, were given to the Indiana 
Flooring Company in payment of hard wood floors laid by the Com¬ 
pany for Mr. Kite. It is admitted that these checks were given by 
Mr. Kite to the Indiana Flooring Company and were paid by the 
Bank on which they were drawn. Checks are then offered in evi¬ 
dence. All are endorsed “Indiana Flooring Company” in ink. 

On Cross-examination witness testified as follows: Mr. Kite is a 
speculative buildm^r. I have worked for him since January, 1917. 
I knew Mr. Chestnut only as John G. Chestnut trading as the 
Indiana Flooring Company. Did not know he was the manager of 
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the Indiana Flooring Company. Defendant makes witness his own 
witness. 

53 Thereupon Horace G. Smithy was called as a witness for 
the plaintiff and testified as follows: Check No. 1938 check sued 

on is my check, payable to the Indiana Flooring Company and dra,wn 
on the District National Bank in payment of hardwood flooring 
furnished me. This check went through my account* in regular 
settlement and was charged to my account. This check is one of the 
checks sued on and is offered in evidence. It was endorsed in ink. 

On Cross-examination the witness testified as follows: That on 
August 6, 1915, the date of this check, he was in the real estate and 
speculative building business. The Indiana Flooring Company fur¬ 
nished their hardwood floors. I made my contract with John G. 
Chestnut representing the Flooring Company. I dealt with John G. 
Chestnut in my dealings with the Indiana Flooring Company and 
did not know anybody else except him. He solicited my business and 
collected the money for it. 

On re-cross examination, the witness testified as follows: I am not 
sure that some of my checks were not payable to John G. Chestnut. I 
haven’t any of those checks and I could not testify to that, that all 
checks were payable to the Indiana Flooring Company. I cannot say 
that they were all payable to the Indiana Flooring Company because 
I am under the impression some were payable to J. G. Chestnut. That 
is my recollection that some of them were. 

Thereupon Gregg C. Burns was called as a witness for the plain¬ 
tiff and testified as follows: In 1915-1916-1917-1918 I was paying 
teller at the District National Bank. I am now employed at the 
Northwest Savings Bank. Witness, after examining the checks that 
are the subject matter of this suit states that some were drawn on 
the District National Bank and some on other banks. That the 
checks that have the paying teller’s stamp “D. N. B. P. T.” 

54 went through the paying teller’s cage and were cashed by him 
as paying teller of the District National Bank. All the checks 

except those drawn on the District National Bank have the District 
National Bank’s stamp on them, it being the clearing house stamp 
showing that they were collected from the drawee banks by the Dis¬ 
trict National Bank. There are some checks I cannot identify as 
going through my window. There is nothing on the face of seven 
of these checks to indicate they went through the paying teller’s 
window (referring to the seven checks described in plaintiff’s fifth 
prayer). All the others indicate they were cashed through the 
paying teller’s window. The checks drawn on the District National 
Bank were charged by the bank in its settlement against the ac¬ 
counts of the persons who appeared to be the makers of those checks. 
Thereupon plaintiff offered in evidence the checks described in the 
particulars of demand filed herein, except three checks of H. R. How- 
enstein, two dated June 1, 1916, for $25 and $91, one dated Nov. 1, 
1916, for $70, all of which were withdrawn from suit, except the seven 
mentioned which did not have the paying teller’s stamp on them, all 
of which bore the endorsement “Indiana Flooring Company J. G. 
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Chestnut/’ written in longhand. All prior endorsements on said 
checks were guaranteed by the defendant. All checks cashed by me 
w’ere stamped “P. T.” with a rubber stamp. These seven checks w’ere 
not and I cannot say they were cashed. The absence of the stamp 
indicates they were deposited. Witness is shown resolutions from 
the Indiana flooring Company to the District National Bank dated 
April 10, 1915 and March 1, 1916, and set out on pages 1 and 2 of 
the record and states that he thinks he has seen them. He cannot 
identify them. If they were at the bank he has seen them. 

On Cross-examination the witness testified as follows: I am now 
cashier of the Northwest Savings Bank and have been since August 
20, 1920. Prior to that time beginning in 1915 I was paying teller 
of the District National Bank. I was in the employ of the District 
National Bank for eight years. Prior to that time I was with the 
Citizens Savings Bank. I knew Mr. Chestnut while I was at the 
Citizens Savings Bank. He was a depositor there. I recollect when 
the Indiana Flooring Company opened its account with the District 
National Bank in 1915. Mr. Chestnut became immediately iden¬ 
tified with this account. I have been shown the two resolu- 
55 tions from the Indiana Flooring Company to the District Na¬ 
tional Bank and was familiar with the fact that checks with¬ 
drawing funds from the District National Bank had to be counter¬ 
signed by Mr. Chestnut. Mr. Chestnut was the manager of the 
Washington Branch of the Indiana Flooring Company. I cashed 
these checks. I actually paid the money to Mr. Chestnut. I knew’ 
Mr. Chestnut had full charge of the Washington branch of the Indi¬ 
ana Flooring Company. I began cashing checks for him I would say 
a month, or two or three months after the account was opened by 
the Indiana Flooring Company and continued this as long as he was 
employed by the Company. No one made any objection to mv cash¬ 
ing such checks. I did not have instructions from plaintiff or any 
one else not to pay money on checks payable to the Indiana Floor¬ 
ing Company to Mr. Chestnut. Chestnut ceased to be manager in 
the spring of 1918. During the time Chestnut was manager I 
cashed quite a number of checks but could not say how many. Saw 
fifty odd this morning. Mr. Chestnut presented the checks which he 
cashed. All of them had the name of the “Indiana Flooring Com¬ 
pany” endorsed upon them. I frequently cashed checks for Mr. 
Chestnut w’hich were payable to him and to the Indiana Flooring 
Company, w’hich came from people who were customers of the Indi¬ 
ana Flooring Company. 

Mr. Chestnut attended to the banking business of the Indiana Floor¬ 
ing Company in the District National Bank. Sometimes Mr. Mar¬ 
shall would make deposits and get the pay roll check cashed. Mr. 
Chestnut attended to almost all the banking business. Mr. Lester 
announces that he makes the witness his witness but states that he 
does not claim that Mr. Marshall knew’ that Mr. Chestnut was cash¬ 
ing checks, but only offers the evidence for the purpose of showing 
what part Marshall took in the banking business. Mr. Marshall was 
in the banking room but not at the paying teller’s window when 
some of these checks were cashed for Chestnut. I saw Mr. Chestnut 
and Mr. Marshall in the bank frequently. Mr. Marshall was and is 
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employed by the Indiana Flooring Company. (It was ad- 

56 • mitted that the District National Bank did not send the de¬ 

posit slips direct from the Bank to the New York office of 
the Indiana Flooring Company, of the special account.) Witness 
further testified: I knew that Mr. Chestnut had a lot of checks signed 
in blank which needed only to be countersigned by him and filled 
out. On the checks which were admitted in evidence Mr. Chestnut’s 
name appears as well as that of the Indiana Flooring Company. I did 
not require this endorsement but that was the way he handed it in. 
Sometimes he would endorse them Indiana Flooring Company with 
his initials and sometimes his name. Some of these checks were on 
the District National Bank and some were on other banks. I had no 
reasons to suspect any wrongdoing on Mr. Chestnut’s part in cashing 
these checks. The fact that it required two signatures, Mr. Chest¬ 
nut’s signature, being on checks which had been sent him in blank 
to withdraw money, did not affect my mind in any way as to his right 
to endorse and cash checks. The withdrawing of money by the 
check of the company countersigned by Chestnut had no connection 
whatever, so far as I knew, with his endorsing and cashing checks. 
I knew that a rubber stamp was used on some of the checks that were 
deposited. I knew that other checks were deposited endorsed “In¬ 
diana Flooring Company” in longhand, sometimes adding Mr. Chest¬ 
nut’s initials, sometimes his name. Never had any suspicion of Mr. 
Chestnut’s Honesty. First time I had any suspicion was when the 
Indiana Flooring Company notified the District National Bank that 
there were certain checks that defendant had cashed that should not 
have been cashed. That was after it had been discovered that he had 
mis-appropriated funds. 

On re-direct examination, the witness testified as follows: All 
the checks which are the subject matter of this suit have been in¬ 
spected by me. On all the checks that were presented to me by Mr. 
Chestnut and cashed by me at the paying teller’s window there ap¬ 
pears the name of Indiana Flooring Company and under that sim¬ 
ply the words J. G. Chestnut, all written in long-hand. I am 

57 quite sure Mr. Chestnut did not have a personal account in the 

District National Bank. I cannot state affirmatively and posi¬ 
tively that every check payable to Mr. Chestnut and cashed by me 
was for money that was due the Indiana Flooring Company. Some 
of the individual checks paid to the order of J. G. Chestnut might, 
so far as I now recall, have been properly payable to him inde¬ 
pendently of any business connection that he had with the Indiana 
Flooring Company. I am unable to say that a single check that I 
cashed, payable to the order of Mr. Chestnut was drawn by a cus¬ 
tomer of the Indiana Flooring Company. Had no instructions not 
to cash checks that were presented over the counter by Mr. Chestnut. 

Q. Having no instructions not to cash checks, but having instruc¬ 
tions as to the manner in which this account might be drawn 
against, you thought they were one and the same thing didnt’ you? 
A. They are altogether different. One is putting money to the 
credit of the Company, and the other is drawing money. Asked if 
the only reason he was able to give for cashing these checks, is that 
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he had no instructions from the Indiana Flooring Company not to 
cash them. Replied, Yes Sir, it is a very common practice for a 
corporation to cash checks. All checks they put in the bank are not 
deposited. I had no reason to create any suspiction. 

Q. As I understand Mr. Burns, under these instructions, as you 
interpret these instructions they gave you the right to pay a check 
which was drawn to the order of the Indiana Flooring Company, to 
the Indiana Flooring Company, if the Indiana Flooring Company 
presented that check to the paying teller's window, that is correct 
is it not? A. I believed that Mr. Chestnut had the right to cash 
checks for the Indiana Flooring Company. I believed I was paying 
them to the Indiana Flooring Company, and that the Indiana Floor¬ 
ing Company was getting the money for the checks. 

Q. “With the endorsement on these checks as they were presented 
to you, did it occur to you that the Indiana Flooring Company 
would know anything about that endorsement?” A. “I did not 
question that. I had no reason to suspect anything about it. I did 
not consider it at all. I gave it no thought whatever.” Where a 
deposit is to the credit of a corporation, the bank only pays checks 
against that deposit account under instructions from that corpora¬ 
tion, conveying in some appropriate way to the bank. We have 
to have some instructions with respect to that before paying it out. 
It is a common occurrence for a corporation to cash checks. Where 
there was nothing said about it you would ordinarily take it for 
granted somebody would have tha authority to do it and 
58 that is why I did it in this case I had no instructions at all 
with respect to the cashing of checks. The District National 
Bank had a custom of monthly settlements at that time, and this 
account would be included in that custom, if a monthly settlement 
was requested. I do not recall the exact wording of the rubber stamp. 
I think it was “For deposit to the credit of the Indiana Flooring 
Company” or “For Deposit” I do not recall which it was. 

Thereupon Leroy H. Lehmer was called as a witness for the plain¬ 
tiff and testified as follows: I am now the manager of the Washing¬ 
ton Branch of the Indiana Flooring Company. I came to Wash¬ 
ington in March, 1918. Was sent down from the New York office. 
I came down to check up the accounts and find out why so many of 
them were outstanding. I checked them up and mailed out state¬ 
ments. This was during the time that Mr. Chestnut was in the em¬ 
ploy of the Company. He was in Washington at that time. I was 
familiar with the method of doing business in Washington. I came 
here March 13. The last check cashed, sued on was March 20. The 
method of conducting business of the Washington office and the 
check the New York office had on it was as follows: Daily delivery 
tickets were made out and sent to the New York office; also a weekly 
record of the pay roll, of checks deposited, on duplicate deposit slips 
and on the check stubs. Those went up daily, that is as the checks 
came in. Items were required regarding the condition of the stock 
and material needed on future work. Those statements are sent out 
every so often, about twice a month. Monthly statements were sent 
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out by the bookkeeper here, or they were supposed to have been 
sent out. We called for the cancelled vouchers on the special ac¬ 
count at the bank. Every month they were required by the New 
York office and they came in every month. They were sent by the 
Washington office to the New York office every month not 

59 later than the 5th. Witness is shown some slips and states 
they are tickets for materials delivered on different jobs; they 

are daily reports. These reports were sent at the close of business 
each day to the New York office. Witness is shown copies of bills 
and states that they are copies of bills that went out of the Wash¬ 
ington office to customers, a copy of which was sent to the New York 
office. In other words, there was an original bill, duplicate and a 
copy made out. The original, you may call it the original, went to 
the customer, the copy to the New York office. The other copy was 
kept here in the Washington office. Whenever work was completed 
or material delivered these bills were sent out and copies were mailed 
daily just the same as the charge slips. Witness is shown some order 
slips and states they are slips for material purchased. Copies of 
these slips were sent to the New York office. When we purchase, we 
make out an order in original, duplicate and triplicate. The origi¬ 
nal bill to the person or company from whom we buy the oil or 
shellac and the copy going to the New York office and one retained 
here for our files. Thereupon one of the order slips was offered in 
evidence for the plaintiff. These slips are all numbered and the 
New York office could tell whether or not one of those was missing 
if the numbers did not run consecutively. They were carried in the 
books according to numbers. Witness is shown some slips marked 
pay roll sheets, and states they are copies of the payroll in the 
Washington office. Copies of these were sent to the New York 
office every week. The total of one of these pay roll sheets would 
conform with the total of checks drawn. I would also when we 
drew the pay roll cash, draw enough for petty cash. Always $5.00 
or $10.00 was sufficient for the needs of the petty cash. After 1 
came down and sent out these statements I got replies, customers 
called up or wrote in. I found out there were some shortages; com¬ 
paring one or two of the accounts of our customers and 

60 found out that our books showed larger balances than the 
customers owed and immediately notified the New York 

office. About the time or after I discovered this short charge I had 
several conversations with Mr. Harper, the President of the Bank. 
In one of the first conversations, Mr. Harper said he was anxious 
for us to ascertain the amount of the money involved, so that he 
could take it up with the bank people, the Directors of the Bank 
and in a later conversation he said if we did not prosecute Chestnut 
that the Bank was going to. I told him that it was out of our hands; 
that the District Attorney had taken it in charge. Then later on 
he said if we could get the full amount of the money involved and 
present it to him he would present it to the Board of Directors but 
he said we would have to start a friendly action to collect it. He 
said he felt sure we would get it but that it was necessary to start 
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this action so that they would get the full proof. Mr. Magee was 
with me several times when I went up to the bank and was present 
at the time Mr. Harper said that he felt sure we would get it back 
or that we would get re-imbursed for any loss in connection that 
the bank was involved with. Mr. Chestnut drew his drawing account 
when the weekly payroll was drawn. It was included in the pay 
roll as a general thing. Once in a while there would be a check 
drawn to his order and he would cash it. 

Witness is shown a folder marked “Statement District National 
Bank” with checked vouchers in it and states that this — a new 
system or comparatively new syster, of the Bank. They started this 
probably a year or t-o ago, but prior to that we received the cancelled 
vouchers wrapped up in an adding machine tape showing deposits 
and checks. It is the same statement except this is a later one. 
After checking them up with our check stubs we would send them 
on to New York and this was done every month. This is 
61 November 27, 1916; and this is the form received. Plaintiff 
offered in evidence eighteen cancelled checks all made by the 
Indiana Flooring Company. Special Account and signed by D. W. 
Von Bremen, Secretary and J. G. Chestnut, Manager and payable to 
different parties, the first one dated November 27, 1916 and the last 
one dated December 26, 1916; also the adding machine slips show¬ 
ing the following amounts deposited: $597.67; $74.00; $1,878.20; 
$724.75; $335.17; $459.90; $156.70; $1,215.00; $1,258.00; 

$1,975.00; $727.40; $168.30; $69.75; $292.00; $976.75; making a 
total of $10,809.09 deposited and the following checks drawn: 
$77.50; $519.90; $20.00; $1,000.00; $15.00; $1,000.00; $591.90; 
$20.00; $20.00; $18.00; $5,000.00; $30.00: $530.45; $30.00; 
$5.00; $600.50; $44.45; $1,000.00; aggregating $10,522.70. 

On cross examination, the witness testified this was the form of 
statement of checks we received (exhibiting form). We would 
check up here and send them to New York. 

Q. Who is we? A. The bookkeeper here. 

Q. What? A. The bookkeeper here would check them. 

Q. You do not know whether the bookkeeper here would check 
them up or not? A. Not in this office. 

Q. But they ought to have checked them up. A. I checked them 
up in New York * * *. 

Q. I want to know if you are correct when you said you checked 
them up here in Washington ,and then sent them through to New 
York, or if you want to correct that? A. I will say “Yes” to that. 
May I ask what time you are speaking of? 

Q. Well, you were in New York; What do you know about being 
checked up here before being sent to New York while you were in 
New York? A. I did not check them up while I was in New York. 
No Sir. 

Q. You do not know whteher anybodv did or not, do vou? A. 
No Sir. 

Q. You don’t do you? A. No Sir. 

I said that one of these order slips could not be left out without 
our knowledge because they had consecutive numbers. Witness 
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is shown a paper and states the consecutive number is 00145. That 
the next would be 00146. It might be another slip, a charge and 
credit slip. Either a charge or credit slip or an order for material; 
they are all consecutive. They had to be numbered. If one was 
missing we would check it up. Witness is shown a paper and states 
the consecutive number is 00147. Witness is shown another paper 
and states that it has no consecutive number, but the order number 
is 2244. 

Q. These others have order numbers of different character, too, 
but they have the consecutive number in red ink which you have 
been speaking of? A. This was for a special order evidently. I 
came here first March 13, 1918. I discovered the defalcation or 
shortage about four or fke days afterwards. The way I did it was 
to send out a statement to our customers. Got reports from them, 
checked it to see if it was right. If I had done this in 1916 
I would possibly have found these errors then. I would possibly 
have found them in 1915 and 1917 and 1918. I never did 
it until that time because I was never requested to come down to 
Washington. The Company did not do it because they had the 
utmost confidence in Mr. Chestnut. What Mr. Harper told me was 
that if it was found that the bank was legally liable it would pay 
what it owed. He did not say he was going to pay it if they did no- 
owe it. He did not say they were going to pay without finding out 
if they owed it. He said for us to start a friendly suit. He told us 
to sue the bank. I am not mistaken about this. We were to prove 
it up in this case. I did not have anything to do about starting the 
suit. 

62 Q. Did you have anything to do with the starting of the 

suit? A. No sir. 

Q. Well, is that all you meant to imply, that Mr. Harper had con¬ 
veyed to you, namely that if it were ascertained that the bank were 
liable, it would pay or did you mean anything further? A. Mr. 
Harper said that the bank would pay. In one of the conversations 
after that or subsequent to that, he said he found it would be neces¬ 
sary for us to start a friendly action to prove our claim. 

Q. You said a while ago, he said he would pay it if he found the 
bank were legally liable. A. I did not say that. He said to start 
an action and prove our claim. I presume that is what is legally 
liable. * * * 

Q. I want to find out what impression it (the conversation) made 
on your mind? A. That the bank would pay, that the bank was 
anxious to pay. 

Q. Regardless of whether or not it owed? A. I would not say 
that. He conveyed the idea to me that the bank was liable, that 
the bank was wrong. 

Upon re-direct examination witness testified as follows: Witness’ 
attention is called to certain papers, two of which were numbered 
consecutively and the other said not to be. Witness’ attention is 
called to a pin hole in the one that is not numbered consecutively. 
States that there are at times orders received in the New York office 
with additional papers that carry the order number. 


52 INDIANA FLOORING CO. VS. DIST. NAT. BK., BTC. 

63 The Court: Mr. Lehmer, the paper there seems not to have 
on it one of these consecutive numbers. Now, is there any 

difference between that paper and the other two papers? A. No; 
this is evidently, or has been attached to a paper with an order num¬ 
ber on it, and the pin had been removed. I occasionally do that 
myself now. 

By the Court: Is the subject matter of the one with the consecutive 
number, or one of these consecutive numbers, the subject matter of 
the thing which you say may have been attached, the same thing? 
A. Not as these two papers, no. This paper is independent of these 
two papers. This may have been attached to another paper which is 
not here. 

Court: Are the contents which had been one of these consecutive 
numbers, show it relates to a different matter? A. No, it does not. 
As a matter of fact it is to the same firm, and order to the same firm, 
for an order of the same kind of materials as on the other. 

Q. Now then, why hasn’t this one got one of those consecutive 
numbers? A. That, as I say, was attached to an order number other 
than one of those you have there, which should have a consecutive 
number—except it has a job number on it and went direct to that job 
instead of going to stock. It was charged to a job. I do not know 
of any reason why I should have gone down and made the investi¬ 
gation of the accounts in Washington during the years 1915-1916- 
1917. 

Upon re-cross Examination witness testified as follows Coming 
down to this fine point, this pin point, I know a paper was attached 
because it has a pin hole in it. That is the only way I know. I 
really do not know whether it was or not. It might have been left 
off by error. If there was anything attached to it I do not know 
what it was unless I got the other slips. 

Upon re-Direct examination witness testified as follows: If it was 

left off bv error the New York office would be able to check it. 

%/ 

64 Thereupon Clarence Ashby Marshall was called as a 
witness for the plaintiff and testified as follows: I was first 

employed by the Indiana Flooring Company when it opened its 
. branch office in Washington in April 1915. I have been with the 
Company continuously ever since except when I was in the War. I 
was there during the entire time that Mr. Chestnut was in the em¬ 
ploy of the Indiana Flooring Company. I kept the records of trans¬ 
actions that went out of this office, solicited business and any office 
work that came up in general. I made deposits, I made up the pay 
roll when the time books were given to me at the end of every week 
by the foreman. I drew the checks for the payroll. I presented the 
checks to Mr. Chestnut for his signature and I presented them to the 
bank for cash. In making up the pay rolls I included the amount 
drawn by Mr. Chestnut. I made deposits. Sometimes I went 
around to see the customers of the Indiana Flooring Company. I 
acted as salesman and kept the records that were kept in Washing¬ 
ton. I made up statements. I would give them to Mr. Chestnut 
to look over and sometimes he would take out some saying that he 
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would present them to the customers in person. The remainder 
would be mailed to customers. When checks were received they 
were stamped with a rubber stamp which we had in the office, which 
said “For deposit only to the credit Indiana Flooring Company” 
and the deposit slip was made out in duplicate form and it was pre¬ 
sented with the checks to the bank. One slip was returned with the 
stamp upon it and it was mailed to the New York office. These de¬ 
posit slips were mailed the same day the deposits were made. During 
the period of Chestnut’s employment by the Company I saw the 

monthly balance received from the District National Bank and they 
were mailed to the New York office together with the cancelled 
checks. That was done regularly. Witness is shown the book con¬ 
taining check stubs and asked if they are in his handwriting. They 
are. The original of the check stubs are here in the books. 

65 The duplicate forms were mailed to New York. They were 
mailed when the check was drawn for the particular stub num¬ 
bered. The check stub should contain the items making up the 
amount of the check. 

On cross-examination witness testified as follows: My occupation 
from April 1915 to the time Mr. Chestnut left the Indiana Flooring 
Company w r as that of bookkeeper and salesman. Mr. Chestnut was 
in charge of the Washington branch. I was under him. Mr. Von 
Bremen employed me. I was working for Mr. Chestnut before that 
and w 7 ent over to the Indiana Flooring Company at the same time 
Mr. Chestnut did. The original stub v T as kept and the duplicate 
was sent to New York. I kept the records that were kept in Wash¬ 
ington. I kept what was termed a cash book; I believe it was 
marked a journal, in which all cash entries were entered. I kept a 
book containing the jobs that wrork w T as done for and accounts of 
customers with whom we dealt. That w r as the ledger. I kept these 
three books. I knew that the Company kept a duplicate set of 
books in New 7 York. I make a distinction between records and books 
because the Washington books w ere never balanced. I said checks 
were received and were stamped w T ith a rubber stamp marked “For 
deposit to the credit of the Indiana Flooring Company.” They were 
not all marked that way. I did not so qualify my answer in exami¬ 
nation in chief, because I w r as not asked. I can not say that it is a 
fact that a great many times they w T ere endorsed Indiana Flooring 
Company by Mr. Chestnut in ink, and then deposited. They were 
endorsed this way on some different occasions. As a rule I did the 
depositing. It was infrequent that they were endorsed in ink. 
Could not say how many checks w 7 ere deposited. There would be, 
I should sav somewhere around one hundred in the five years that 
I was there, that I deposited. Witness is shown 74 checks and states 
that they are all endorsed Indiana Flooring Company, in ink. Some 
of them were endorsed by Mr. Chestnut and some by myself. Wit¬ 
ness separates checks and states that a majority of them are en¬ 
dorsed by Mr. Chestnut. The others are endorsed by me. 

66 Twenty-seven are endorsed bv me. All are payable to the In¬ 
diana Flooring Company. The balance are endorsed by Mr. 

Chestnut. These are checks which were deposited to the account of 
the Indiana Flooring Company. When I spoke of the monthly 
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statements being handed by me to Mr. Chestnut and that Mr. Chest¬ 
nut would take some out, I meant the monthly statements from bills 
rendered. I meant there were a number of statements; I handed 
them to Mr. Chestnut and Mr. Chestnut picked out certain ones to 
go and visit them. Mr. Chestnut would call upon some people and 
I would call upon some. It was not a general thing for me to call. 
Mr. Chestnut generally collected the funds. I took some orders 
from Mr. Chestnut. Mr. Chestnut did not have entire supervision 
and control over me. He had control of me while he was in charge 
of the office, but upon visits from Mr. Von Bremen I took orders 
from Mr. Von Bremen. His visits were about once a month. I 
never saw a written contract between Mr. Chestnut and the Indiana 
Flooring Company. 

On re-direct examination witness testified as follows: When I 
stated I deposited about 100 checks I referred to the 100 checks on 
which the endorsement was in writng. I did not mean to say that 
I only deposited 100 during all that time to the credit of the Indiana 
Flooring Company. 

Questioned by Mr. Lester, the witness testified as follows: 1 meant 
100 checks were endorsed in ink. You asked me to say approxi¬ 
mately how many. I told you I could not say that it was 100 or 
1,000 and I said about 100. I could not say what number of checks 
collected were endorsed in ink and what number were endorsed by 
the stamp. I have no way of forming an opinion. Witness con¬ 
tinues to testify on redirect examination and testified as follows: All 
checks that came to the office were always endorsed with a rubber 
stamp. The way the endorsements in ink occurred was that at times 
I would meet Mr. Chestnut up in the locality of the bank and 
67 he would give me the checks when I was on my way to make 
deposits or to cash checks at which time they were endorsed. 
That is they were handed to me when I was not in the office and I 
would go to the bank and deposit them. I kept a duplicate record 
of every check deposited on these duplicate deposit slips. 

Upon recross-examination witness testified as follows: Witness’ 
attention is called to the deposit slips which have been offered in 
evidence and one is used as an example. One dated September 29, 
1916. 

—. “Do those deposits indicate checks, this list under the deposits 
indicate checks; do you keep that record? A. Yes sir. It indicates 
checks, except the first item.’’ 

The slip shows a list of the checks we deposited. I wrote it. It 
was my practice to write it and my business to write all of them. At 
201 B Street. I have said that the checks which are endorsed in ink 
were checks which were handed me while I was on my way to the 
bank. Witness’ attention is called to check of September 25, 1915, 
and asked to say how it appears on the stub book. Witness states 
that it is a check of Kite for $200.00. As to when and where he 
wrote it, it is an ink endorsement and if it was an ink endorsement 
he was in the bank when he endorsed the check and this was placed in 
the stub check book upon my return from the bank. I did not know 
before I went to the bank in some instances that I was going to get 


INDIANA FLOORING CO. VS. DI8T. NAT. BK., ETC. 55 

some checks to put in. Taking the deposit slip of September 26, 
1915, showing a footing of $632.50. The footing was put there after 
I came back from the bank. 

Q. Now I show you the deposit slip, merely a chance one that I 
picked out. Will you identify this check on there? It is the next 
to the last check there isn’t it? A. It is on the same bank and 
same amount. 

Q. Isn’t it next to the last check on there? A. There is a check 
on the bottom of the slip for $200.00 on the Commercial National 
Bank. I couldn’t say it is the check. There were other checks 
deposited on the same date. The stub book shows quite a 

68 few. The total of this deposit slip is $632.50. The stub is 
the same amount. The check for $200.00 appears on the 

stub and it appears on this deposit slip. It is next to the last on the 
deposit slip. I was at the bank when I wrote the deposit slip. I 
remember this particular deposit slip was made at the bank instead 
of the office because the check was endorsed in ink. I always endorse 
the checks in ink at the bank. That is the only way I know it. I 
had three other checks for deposit at that particular time. I can not 
say I did not make any other deposit slips for those checks until I 
see the checks. If the checks were endorsed in ink they were not 
entered on the deposit slip and if it was with a rubber stamp endorse¬ 
ment they were put on at the office before I left. If the checks were 
in my hands and before I left the office, they were put on the deposit 
slip. Witness is shown deposit slips of October 23, 1915. The total 
deposit was $615.00. The deposit slip shows $750.00. My book 
shows deposits of $615.00 on October 23 and $135.00 on October 
22. I would say that my book is right. I have absolutely no doubt 
that the deposit slip was $750.00 on October 23. My records do not 
show that $750.00 was deposited on October 23. I can’t say there 
was a mistake, but that it was put on two different stubs on this 
date because checks were possibly received on October 22, after bank¬ 
ing hours and listed on that date and not deposited in the bank until 
the 23rd. I made these entries before I went to the bank if the 
checks were received at the office. If the checks were not received 
at the office I did not make the entries at the office. Witness is 
shown a check of $200.00 and asked to state where he finds this 
$200.00 one of October 23 on his books. A. I find it separated into 
three portions. The $200.00 does not appear on the book but it 
appears in three portions, it is divided into three parts. It is not the 
last one on the book. If the check is endorsed with a rubber 

69 stamp I put them on the book before the check was carried 
to the bank. If the check is endorsed in ink and was received 

by me at the bank, the notation was made on a slip of paper at the 
bank and for what job it was for. Then I brought it back to the 
office and entered it. 

Q. If that were so, how do you happen to know another one down 

at the bottom which was endorsed in ink, so far as we know_. 

A. The check under it I think you will find was endorsed in ink. 
I did not carry the stamps to the bank. There is one in blue ink 
“Indiana Flooring Company” and there is one in red ink “Special 
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Account.” These slips are stamped a month ahead of time. We 
have slips stamped in pad form. Witness is shown deposit slip of 
May 19. It shows a deposit of $537.00. It shows checks of Wire 
there of $92.50 and $7.50. Witness is handed deposit slips and 
and asked where does the $100.00 appear on your deposit slip? 
A. Evidently the second one. It is the only American National 
check for $100.00. It is the only one on the American National 
Bank of that date. That is the only check of Wire’s on that date. 
There is no doubt in my mind that the $100.00 is that $100.00. 
That is the second on the slip. I did not say this check was put on 
the deposit slip after I got to the bank. I did say that all checks 
that were endorsed in ink were, provided they did not carry the 
rubber stamp endorsement. The 74 checks shown witness were then 
offered in evidence. (See data hereinafter.) Witness is shown 
check of $50.00 dated November 24, 1917 and states that it is en¬ 
dorsed by him in ink. I have the deposit slip of $377.50 on 
December 1st, 3 checks. Deposit slip shows written on it, Munsey 
Trust $27.50, American National Bank $300.00, Ditto $50.00. I 
would say that the first check was written at the office and the last 
at the bank because there seem to be different kinds of ink. I mean 
to say that all these checks which I deposited which have my endorse¬ 
ment upon them in ink were written upon the deposit slip after I 
got to the bank and I made a little memorandum on a scrap of paper 
and took it back and entered it on the check stub book. 

70 Notwithstanding some of them appear in the middle of de¬ 
posits on my stub book. It was my business to keep all the 

books down there and all documents. We took inventory at different 
times of the stock on hand. I think we have a book that shows the 
inventory. 

Upon re-direct examination witness testified as follows: We had 
the deposit slips stamped ahead “Special Account” in the office and 
still have them. My attention was called to deposit slip of December 
1, 1917. The ink on it appears to have been written by two different 
pens. If the first check was endorsed with a rubber stamp this check 
was entered on the deposit slip at the office. It was the rule that Mr. 
Chestnut would phone and say that he had a check or number of 
checks to deposit and would suggest that I meet him at the bank in 
which case I w T ould take those checks and endorse them in ink and 
enter them under the checks that I had on the deposit slip at the 
office. I would make a note of these checks that he gave me, the 
names and the account that they pertained to. When I returned to 
the office I would enter them on my check stubs. The office of the 
Indiana Flooring Company is 201 B Street. The District National 
Bank is 1406 G Street. 

71 The deposit slips offered in evidence were about four hun¬ 
dred in number and in form as follows: 
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“Deposited in the District National Bank, Washington, D. C. 

Indiana Flooring Company, 

Special Account. 19—. 

Please enter each check separately. Specify the bank on which 
checks are drawn. 

Dollars. Cents. 

Notes .. 

Specie . 

(Sleeks as follows: 


Total 


On each of these slips, were listed, checks deposited by the plain¬ 
tiff with the defendant, showing the amount of each check and the 
bank on which it was drawn. Amongst these slips were seventeen, 
on which checks endorsed in ink, in the name of the plaintiff, ap¬ 
peared as the next to the last check listed, and twelve on which such 
checks were so endorsed, appeared as listed third from last. 

Of the seventeen deposit slips mentioned, four had two checks 
each, three had three checks each, five had four checks each, two 
had five checks each, one had six checks, and one had seven checks 
listed. 

Of the twelve slips mentioned, four had four checks listed, two 
had five checks listed, and one had seven checks listed. Other of 
such deposit slips were as follows: 


July 3rd, 1915. 

Nat. Met. Bk. $200.00 

District Nat. Bk.... 1.75 

Amer. Secy. & Tr. Co. 8.00 

District Nat. Bk.... 300.00 


$509.75 


Aug. 21, 1915. 

Checks: 

Commercial Nat. ... $100.00 

American Nat. 100.00 

Nat. Metropolitan .. 200.00 


$400.00 


Nov. 13, 1915. 

Checks: 

Silver Springs Nat,.. 21.50 

Federal National ... 6.00 

District National ... 30.00 

Commercial National 100.00 
Commercial National 200.00 
Commercial National 150.00 
District National ... 33.50 

American National . 20.25 


Mar. 31, 1916. 

Checks: 

Commercial Nat.$82.00 

District National ... 100.00 

Wash. Loan & Trust. 90.00 
District National ... 284.80 

Federal National ... 126.00 


$745.05 


$561.25 


8—-3672a 
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April 7, 1916. 


Checks: 

Nat. Metropolitan .. $65.80 

Home Savings. 8.00 

American National . 100.00 

American National . 100.00 

Federal National ... 100.00 


Commercial National 115.69 
Commercial National 100.00 
Commercial National 500.00 


$1,104.49 

.i 

72 Jan. 13, 1917. 


Checks i 

Commercial Nat. ... $100.00 

Commercial Nat. ... 1,000.00 

Commercial Nat. ... 200.00 

Commercial Nat. ... 100.00 

Commercial Nat. ... 1,200.00 

Munsey Trust. 100.00 


$2,700.00 

July 14, 1917. 


Aug. 19, 1916. 


Checks; 

Seventh St. Savings. 50.00 
American National . 121.00 

District National ... 8.70 

Home Savings. 114.00 

Commercial Nat. ... 250.00 

Commercial Nat. ... 300.00 

American Nat. 87.00 

Riggs National . 200.00 

Nat. Capital . 100.00 

Commercial Nat. ... 500.00 


$1,730.70 

June 2, 1917. 

Checks: 

Bank of Westmore¬ 
land Colonial Beach, 


Va. $29.50 

American Nat. 100.00 

Federal Nat. 50.00 

Citizens Nat., Alexan¬ 
dria, Va. 150.00 

District Nat. 50.00 

Commercial Nat. ... 100.00 


$479.50 


nhppifQ • 

Munsey Trust . $138.00 

Commercial Nat. ... 200.00 

Commercial Nat. ... 127.00 

American Nat. 100.00 

American Nat. 100.00 


$ 665.00 


4 
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Aug. 20, 1917. Nov. 17, 1917. 

Checks: Checks: 

Commercial Nat. ... 200.00 Hanover Nat. N. Y. 


Commercial Nat. ... 213.86 National Met. 100.00 

Commercial Nat. ... 400.00 Home Savings. 91.00 

District Nat. 750.00 Union Trust Co. ... 200.00 

District Nat. 500.00 Federal Nat. 220.80 

Federal Nat. 500.00 American Nat. 500.00 

McLachlen Banking - 

Corp. 500.00 $1,211.80 

Nat. Metropolitan.. . 86.00 

Union Trust Co. ... 100.00 

American Security.. 14.00 
23rd Ward Bank, 

N. Y. City. 500.00 

District Nat. 200.00 

Riggs National . 200.00 * 

American Nat. 180.00 

National Savings ... 195.00 

National Met. Bank. 75.00 

American Nat. 100.00 

Munsey Trust . 100.00 


$5,013.86 

The seventy-four checks offered in evidence by the defendant were 
drawn by customers for whom the plaintiff had done work. The 
first four listed below were payable to the order of J. G. Chestnut, 
endorsed by him in ink and bv plaintiff with rubber stamp. The 
others were all payable to the order of the plaintiff, its name written 
on the back of each thereof with ink in longhand. All were de¬ 
posited to the special account of the plaintiff with the defendant, 
and had been by it collected, the checks being marked “paid” by 
the drawee in each case. Among them were the following, all of 
which appear on the deposit slips above. 
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Date. Drawee bank. 

July 2,1915 National Metropolitan 
Aug. 20,1915 Commercial National 
Nov. 12,1915 Commercial National 

March 30,1916 Commercial National 
April 7,1916 Commercial National 
April 7,1916 Commercial National 

73 

Aug. 18,1916 Commercial National 
Jan. 12,1917 Commercial National 
Jan. 12,1917 Commercial National 

Jan. 12,1917 Commercial National 
Jan. 13,1917 Commercial National 
June 1,1917 American National 
July 13,1917 Commercial National 
July 13,1917 American National 
Aug. 20,1917 Riggs National 
Aug. 20,1917 American National 
Nov. 15,1917 American National 
Nov. 17,1917 National Metropolitan 


Maker. Amount. 

C. A. Langley . $200.00 

Harry A. Kite . 100.00 

Boyle-Robertson Construc¬ 
tion Co. 200.00 

Harry A. Kite . 82.00 

D. J. Dunigan . 115.69 

Harry A. Kite . 100.00 

Harry A. Kite . 300.00 

D. J. Dunigan . 100.00 

Boyle-Robeirtson Construc¬ 
tion Co. 1,000.00 

Harry A. Kite . 200.00 

Harry Wardman . 1,200.00 

Charles E. Wire . 100.00* 

Harry A. Kite . 200.00 

Charles E. Wire . 100.00 

Fulton R. Gordon . 200.00 

Charles E. Wire . 100.00 

Geo. E. Wyne . 500.00 

Charles A. Langley . 100.00 


Among the check stubs offered in evidence by the plaintiff, ap¬ 
pear the following showing the checks deposited by plaintiff with 
the defendant and the dates of such deposits. 


Nov. 13, 1915. 


Boyle-Robertson . $200.00 

Rheem . 6.00 

Avery . 30.00 

Hughes . 21.50 

Kite . 100.00 

Wardman . 150.00 

Wagner . 20.25 

Marsh . 33.50 


$561.25 

April 7, 1916. 

Home Savings Bank.. $8.00 


Harr’son . 65.80 

Van Horn. 15.00 

Dunigan . 14.06 

Dunigan . 101.63 

Wardman . 500.00 

Cassidy . 6.50 

Cassidv . 93.50 

Wire ". 100.00 

Kite . 88.00 

Kite . 12.00 

Howenstein . 100.00 


March 31, 1916. 


Kite . 

$72.00 

Kite . 

10.00 

Poynton . 

100.00 

Providence Hospital... 

23.50 

Parks . 

18.75 

Smith . 

126.00 

Davis . 

42.60 

Davis . 

242.20 

Pullian . 

110.00 


$745.05 

Aug. 19, 1916. 


Nichol . 

121.00 

Freund . 

50.00 

Affleck . 

8.70 

Wardman . 

250.00 

Weller . 

100.00 

Gordon . 

200.00 

Kite . 

300.00 

Sanner .:. 

500.00 

St. Johns. 

87.00 

Shannon . 

114.00 


$1,730.70 


$1,104.49 
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Jan. 13, 

1917. 

June 

2, 1917. 


Kite . 

.... 71.79 

Burgess .... 


150.00 

Kite . 

.... 14.08 

Wire . 


100.00 

Kite . 

.... 114.13 

Smith . 


50.00 

Waggaman . 

.... 90.00 

Sel . 


29.50 

Waggaman . 

.... 10.00 

Todd . 


100.00 

Whitty . 

.... 100.00 

Guss . 


50.00 

Dunigan . 

_ 100.00 




Boyle-Robertson . 

.... 10.00 



$479.50 

Boyle-Robertson . 

.... 773.96 




Boyle-Robertson . 

.... 216.04 

Nov. 

17, 1917. 


Wardman . 

.... 1,200.00 






Whitney ... 


$100.00 


$2,700.00 

Wardman . . 


500.00 



Langley 


100.00 



Smith . 


200.00 

‘ 


Middaugh .. 


91.00 



Kennon .... 


220.80 


$1,211.80 

73Thereupon the defendant produced as a witness Theodore 
S. Mason, who testified as follows: I am assistant cashier of 
the District National Bank and during the years 1915, 1916 and 

1917 and up to April 1918 1 was receiving teller for the District 
National Bank. I was the only receiving teller of the Commercial 
Department. I was familiar with the banking done by the Indiana 
Flooring Co. and depositing. Mr. Chestnut attended to the banking 
so far as the receiving teller’s cage was concerned. Occasionally Mr. 
Marshall made deposits. Mr. Chestnut made the deposits nearly 
always while Mr. Marshall made them once in a while. I never 

cashed a check at the receiving teller’s cage for Mr; Chestnut. 
74 I had an assistant. He was there during the regular bank¬ 
ing hours in the same cage and was under me. His name is 
Brown. I think he is now in the Northwest Savings Bank. Checks 
deposited to the account of the Indiana Flooring Company were 
endorsed with a stamp part of the time and part of the time in ink. 
I would say that they were more often endorsed with a stamp, but 
there were times of course when they were endorsed in ink. There 
were a great many endorsements in ink. 

Upon cross-examination, witness testified as follows: I was at the 
receiving teller’s window between the spring of 1915 and the fall of 

1918 at the District National Bank. I would always be there before 
9 o’clock until closing time. Of course I went out to get lunch. I 
got my lunch at different places outside. When I went to lunch I 
left Mr. Brown in charge. I don’t think I ever stayed more than 
half an hour for lunch in my life. I always left Mr. Brown there 
when I went out. He would be there when I came back. The 
business of the bank between 9 and 12:30 very seldom required me to 
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leave the receiving teller’s cage. Sometimes I might have to answer 
a phone call or something of that kind. When this would happen 
Mr. Brown would be left at the receiving teller’s window. He was 
there throughout this period. I never cashed a check for the Indi¬ 
ana Flooring Company at my window. I do not know what any¬ 
body else did during my absence other than my instructions to my 
assistant. During this period I may have cashed a check for some 
personal friend of mine, or something of that kind, but it would only 
have been for a small amount because I would always take it to the 
paying teller. If I did sometimes cash checks it was only for little 
trivial amounts. I mav have cashed checks sometimes, once in a 
long while. I can not name any individual check that I cashed dur¬ 
ing that period. 

75 Thereupon Robert N. Harper was called as a witness for 
the defendant and testified as follows: I am president of the 

District National Bank and have been since its organization and was 
in 1915 through to 1918. I am acquainted with Mr. Lehmer and 
had some conversations with him. I did not in any of those con¬ 
versations with Mr. Lehmer say that if the Indiana Flooring Com¬ 
pany did not prosecute Mr. Chestnut that the bank was going to. 
I did not say to Mr. Lehmer, or in his presence, that the Indiana 
Flooring Company would have to start a friendly action to collecting 
anything that the Bank owed. I did not say to Mr. Lehmer or in 
his presence that I felt sure they would get the money, but it was 
necessary to start an action so that we could get full proof. I might 
have said it in this way, that it might require a case in court to 
prove what we did owe. I did not say to Mr. Lehmer that I felt sure 
the Indiana Flooring Company would get paid or that it would get 
reimbursed for any loss the bank was involved with. I did not tell 
Mr. Lehmer or the Indiana Flooring Company to sue the bank. I 
did not say that the bank would pay the Indiana Flooring Company. 
I did not say that the bank would pay, that the bank was anxious 
to pay. I did not say anything to convey the idea that the bank was 
liable, that the bank was wrong. I did say to Mr. Lehmer, in the 
conversations which we had that if the Bank proved to be liable in 
this matter the Indiana Flooring Company would get this money; 
that whether we were responsible or the Indiana Flooring Company 
was responsible, either one being the loser, there was no reason why 
we should not be friends after the case was decided. What I said 
about a suit or friendly suit was that there was no reason why we 
should not be friends regardless of what might be the result of 
settling the case, whether the bank was responsible or whether the 
Indiana Flooring Company was responsible. 

By Mr. Lester: Mr. Harper I hand you a letter which has been 
offered in evidence dated April 2, and signed by you, is it? 

76 A. Yes sir. 

Q. In it you say ‘'Have made further and detail investi¬ 
gation and can not find where instructions have been given us which 
will permit the endorsement of your company’s name by Mr. Chest¬ 
nut on the back of checks.” What investigation did you make? 
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A. I went through the letter files of the bank to see if there was cor¬ 
respondence on that line. 

Upon cross-examination, the witness testified as follows: 

I am president of the District National Bank. The Indiana Floor¬ 
ing Company is still depositing in that bank and it has been right 
along. In addition to being President of the bank I have been 
interested in numerous other activities in Washington. I have con¬ 
versations with numerous people during the day. The conversation 
that Mr. Lehmer testified to was about two years ago. 

Mr. Zimmerman: 

Q. Let me have that letter you just read from please. In part of 
that letter you say “I will state to you now that without any addi¬ 
tional information it appears as though you are entitled to $233.88 
but for the time being I prefer this remaining an undecided question 
until we learn what will be your course and determination regarding 
Mr. Chestnut.’' You say you are indirectly informed that “he is out 
on bail and assisting in locating the entire deficit and that his family 
will make good anv shortage which may be located.” Where did 
you receive this information that Mr. Chestnut was out on bail and 
that his family would make good any deficit. A. I could not state 
directly where I got it. I got out some inquiries regarding the 
conditions, which I think would be very natural. 

Q. And that was over two years ago and you can't tell now 
exactly? A. No, but I can tell that inquiry was made. That is 
clear in my mind. The reason the bank made inquiry as to Chest¬ 
nut’s family, as to whether they had money or were about to make 
good was because it was a very natural inquiry for a financial insti¬ 
tution to make where there is a defalcation in connection 
77 with any business house that has business w T ith the bank. 

Q. Now you say “I will state to you now that without 
any additional information, it appears as though you are entitled 
to the $233.88 but for the time being I prefer this remaining an 
undecided question until we learn just what will be your course 
and determination regarding Mr. Chestnut.” Now, the only thing 
you had in mind was to see whether or not the Indiana Flooring 
Company was going to prosecute Mr. Chestnut, wasn’t it? A. Oh, 
no. 

Q. You had in mind when you said “until we learn what will 
be your course and determination regarding Mr. Chestnut.” A. 
There was a circulation or report that Mr. Chestnut’s family would 
pay up whatever the defalcation was. 

Q. Yes, now whether he would be prosecuted after that—didn’t 
you have this in mind, you wanted the Indiana Flooring Company 
to assist the public prosecutor as far as possible in order that proper 
pressure might be brought upon Mr. Chestnut’s family to make good 
any deficit? A. No sir, I did not. 

Q. When you wrote this letter I believe you testified that you 
looked up among your files and in your records the instructions that 
were given to the bank, did you not? A. Yes. 
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Q. And the only instructions you found on file were those two 
resolutions dated April 10, 1915, and March 1, 1916. It is the cus¬ 
tom of the bank to require corporations to give instructions as to the 
financial dealings with the bank and the question is how the funds 
will be withdrawn from the bank. A. These instructions are 
required to be in writing and we keep them on file. 

Q. And they are open to your paying teller and your receiving 
teller? A. The record of the bank. 

Q. Prior to writing the letter of April 2nd, you had talked with 
Mr. Burns after the cashing of these checks, had you not, your pay¬ 
ing teller? A. Prior to which. 

Q. This letter of April 2nd. That was after you made your in¬ 
vestigation? A. Oh, yes. 

Q. Prior to that you had not consulted your counsel about this 
defalcation? 1 am referring to April 2nd. A. Yes, I had. 

Q. So that, when you wrote this letter of April 2nd, you had con¬ 
sulted counsel? A. Yes, sir. Witness remembers meeting Mr. 
Magee. I don’t know whether Mr. Magee gave me that list of checks 
or not. I cannot say positively he gave me the list or where 
78 I first got it. I have a recollection that I did want to know 
just what the sum total of the checks was. 

Thereupon counsel for the defendant read the deposition de bene 
esse of John G. Chestnut, w 7 hich is as follows: 

My name is John G. Chestnut. I was associated with the Indiana 
Flooring Company as manager from April, 1915, until January, 
1918. The Company was engaged in selling oak, pine and ma&le 
flooring and contracting to lay and furnish it, accepting contracts 
rather. The place of business was located at 201 B Street, N. W. 
The terms of my employment was that there was a stipulation for a 
drawing account and also 50% of the profits of the business. There 
w r as an agreement to that effect, I think 50% of the profits and losses. 
I was to stand 50% of the losses and take 50% of the profits and I 
had the privilege of drawing; I do not think that there was any¬ 
thing said that I was to draw 7 weekly, that is as to expenses and salary. 
My duties were the necessary duties of a manager. I took orders, 
solicited orders, signed contracts for orders; gave estimates; did the 
measuring; read specifications for various contracts; directing and 
sending out bills; accepting contracts; manner of payment. I per¬ 
formed these duties a little less than three years. I understood I was 
the manager of the Washington branch. The Company gave me 
no direct instructions. 

Over objection of plaintiff, witness was asked: 

“Q. As manager, state whether or not you had entire charge 
of the business in the Washington branch? A. Yes.” My name 
appeared on the stationery, bill heads, letter heads of the company 
as representative. 

“Q. Representative. What authority did you have or exercise on 
behalf of the plaintiff in connection wfith making bids or estimates 
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of work, and in making contracts on behalf of the plaintiff with 
persons dealing with the plaintiff in the District of Columbia. 

79 Mr. Zimmerman: I object to that as calling for a con¬ 

clusion on the part of the witness, irrelevant, incompetent 
and immaterial. 

The court allowed the witness to answer. 

“A. I understood I had full authority and exercised it the full 
time I was with them.” I bought all local stuff that they used, 
finishing floors—bought practically everything in connection with 
the contract except the lumber itself. If the contract was out of 
town and I had to ship it in sometimes I bought small lots. 

Q. What, if any duties did you exercise in discharging and em¬ 
ploying help for the plaintiff at the place where you were employed? 
A. Full authority,—I received and hired everybody; it was my own 
discretion. 

Mr. Zimmerman: I move to strike out “full authority” again if 
the Court please, but you have allowed that. 

The Court: I think, read in connection with the rest of the answer 
which is “I received and hired everybody.” If that is full authority 
he exercised it and if it is not, he did not. 

Mr. Lester: “That is all I will claim for it.” 

I did hire and discharge different employees. In the matter of 
granting credits and deciding with whom the plaintiff would do 
business with on credit while I was associated with them, it was 
kind of a fifty fifty proposition. That was my own discretion 
and a majority of times when there was a question in my mind 
in regard to finances I consulted Mr. Von Bremen of the New 
York office. I had between fifty and sixty employees in connec¬ 
tion with the business in the District of Columbia. An officer of 
the Company would visit the Washington branch about four times 
a year, maybe not that often. 

Q. For what purpose? A. General outline of the business for the 
coming season. 

Q. State if you can, approximately, the yearly business done by 
the company in the District of Columbia? 

Mr. Zimmerman: I object to that as incompetent, irrelevant and 
immaterial. I think it is, to this matter, if the Court please. 

The Court: That is overruled. 

Mr. Lester: That has already been in anyway so I don’t care. 

A. $75,000.00. The debts contracted on behalf of the 
80 Company in the District of Columbia were paid by check and 
cash, I paid them or the bookkeeper paid them by my direc¬ 
tion. I decided what was needed in the way of office equipment. I 
would purchase articles that I thought were required for the office. 
The books of the Company were kept under my direction by G. A. 

9—3672a 
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Marshall. I was required to make reports to the Home office and 
did so. Daily reports; sometimes weekly and monthly. The pur¬ 
poses of these reports were principally to keep track of the costs of 
the contracts, daily collections and the amount of the liabilities and 
assets of that branch of the office. The plaintiff never made a general 
audit of my books and accounts to my knowledge. I do not know 
whether they verified any of the accounts by writing direct to the 
parties with whom I did business. I do not remember if the plaintiff 
ever had any correspondence or communications with customers 
in my District except through me. There may have been some 
regarding contracts and acceptance of orders; I do not know that 
that is a fact though. It may have been. So far as I know the 
dealings with the business which originated in the District of Colum¬ 
bia was done through me as a general thing. Bills were rendered 
from the Washington office, to customers that I obtained. I withdrew 
the cash from the District National Bank to purchase different articles 
necessary for the office equipment needed to maintain the business. 
I had a petty cash account. The current expenses of the business 
in Washington were paid monthly. The extent of the petty cash ac¬ 
count would be from $10.00 to $20.00. Monies were collected from 
customers in Washington by Mr. Marshall and myself. We also 
rendered bills to customers. I supposed the officers of the Company 
knew that I was keeping these accounts. They did if they kept 
up with the business.. I was authorized by the Company to keep 
these accounts at Washington. There was never any objection made 
to me about keeping these accounts and collecting bills; sometimes 
they got after me for them not paying the bills in time. I 
81 do not know of any person collecting accounts for the plain¬ 
tiff in the District of Columbia except myself and the clerks 
under me. It was not necessary to receive instructions from the 
plaintiff to collect money due from its customers in the District of 
Columbia. That was a part incident to the business. I can’t say 
for sure whether I received any instructions to the contrary or other¬ 
wise. It was understood by me to be necessary to the conduct of the 
• business to accept cash, checks, drafts or notes from any of the 
customers in Washington in payment of the monies due the plaintiff 
and I did so during the time I was with them, approximately three 
years. Nobody connected with the Indiana Flooring Company had 
the privilege of collecting their accounts; while I was in Washington 
I principally did the collecting. I used my own judgment in regard 
to enforcing payment of accounts or to extend further credit to 
customers and in accepting part payment of bills due in a majority 
of cases and I secured the judgment of the New York office at times. 
I actually received payment from customers in the District of Colum¬ 
bia. These payments were made in cash, checks and notes. I re¬ 
ceived these payments two or three times a week; sometimes it was a 
daily occasion to make collections. In receiving checks in payment 
of these accounts sometimes the checks would be made payable to my 
order and sometimes they would be made out payable to the order 
of the company. Majority of times payable to the order of the 
company. The company knew that I was receiving this cash and 
these checks and notes in connection with the maintaining of their 
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Washington business. I would make no remittance to them but 
deposited these checks collected to the Special Account in the Dis¬ 
trict National Bank and sent them daily duplicate copies of the 
deposit slips. I received written authority from the officers of the 
plaintiff to receive checks from its customers. The employees under 
me received checks and cash in payment of accounts. It 
82 was necessary at times to cash checks payable to the Company 
to buy necessary supplies and articles of merchandise for its 
purposes and benefit, and it was done sometimes as a convenience 
to me. I decided whether or not I would do this and for what 
purpose the money was to be used. The plaintiff did business with 
the District National Bank. 

“Q. State whether or not you were authorized by the plaintiff to 
endorse its name on checks payable to it and received in connection 
with its business in the District of Columbia? 

Mr. Zimmerman: I make the same general objection as to au¬ 
thority. 

Mr. Lester: As it has been conceded that he had authority- 

Mr. Zimmerman (interposing): For deposit, yes. Do you admit 
the concession was limited only to that? 

Mr. Lester: Yes, I admit that is the concession.” 

Witness resuming: I actually did endorse the name of plaintiff 
on checks payable to it, both with a rubber stamp and in longhand. 
I frequently endorsed checks payable to the Company in longhand 
by writing my name and initials under the name of the company. 
Checks were endorsed by the bookkeeper in Washington, with a 
rubber stamp. 

“Q. Was it necessary in connection with the business of the Com¬ 
pany for you to endorse such checks (payable to the order of the 
plaintiff), and if so whether for deposit or for cash? A. It was 
necessary to endorse them for deposit or for cash, either way. It 
was used both wavs. 

Q. Did any one in your employ have authority to endorse checks? 
A. Not that I know of, although they assumed the authority by 
putting a rubber stamp on them for deposit. 

Q. State whether or not it was sometimes necessary or advisable 
in the course of business, for you to endorse such checks and collect 
them rather than to deposit them, and if so why? A. It may have 
been necessary but I do not remember whether it ever was, in the 
course of business. I cannot recall now. 

Q. State whether or not you sometimes endorsed checks for the 
benefit of the Company, and if so to what extent? A. I cashed a 
lot of checks made out to the Company. 

Q. (Question read.) A. I think I answered that first part. 
“Yes” as to what extent? 

Q. Was it done daily or weekly? A. Probably weekly. Read 
the question to me. 

Q. (Question read.) State whether or not you cashed checks pay¬ 
able to the company and used the proceeds for its benefit, and if so, 
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how frequently and from whom? A. There were some occasions 
when the proceeds of the cash were used for the company’s benefit; 
not very often? 

Q. Do you know from whom? A. I can’t say at this time from 
whom. There were so many of them. It was merely a matter of 
convenience with me, whether I endorsed the company’s name in 
longhand or with a rubber stamp. In connection with the 

83 business of the plaintiff I needed cash to pay labor and 
various other expenses—traveling expenses. I got it by 

drawing the company’s check (a check on the District National 
Bank for the amount required). 

Q. State what if any instructions you had from the plaintiff or 
its officials to use a rubber stamp in connection with endorsing 
such checks, or wdiether it wras done for your ow T n convenience? A. 
I never had any instructions as to how to endorse them. I assumed 
that as a necessary incident to the business. The signatures neces¬ 
sary to withdraw funds on the Company’s checks from the District 
National Bank were D. W. Von Bremen’s and my own. The com¬ 
pany had one Bank account. C. A. Marshall, George A. Bamming 
and myself actually made the deposits to the Bank for the Company. 
Checks on which my countersignature were necessary were received 
in a book from the New' York office. 

Q. If your signature was required to withdraw funds from the 
defendant bank state whether or not as a fact you received checks 
signed by an officer of the plaintiff company in blank for you to 
fill in as you deemed best and to countersign before using them. 
A. Yes, I received them. I received about 500 of them at a time. 
I used these checks to withdraw money from the defendant bank. 

Upon cross-examination witness testified as follows: The company 
had two accounts in the District National Bank, a regular and a 
special account. When I said there w r as only one bank account I 
meant the accounts were only in one bank. I only had authority 
to draw monev from the special account bv checks wffien counter- 
signed by Mr. Von Bremen. When I deposited a customer’s check 
I got a duplicate deposit slip. This also applies to any funds that 
were deposited in the District National Bank. Each day I for¬ 
warded these deposit slips to the New York office. At the time I 
forwarded these slips the bookkeeper w'ould forward the names of 
the customers w'ho had given the checks which w'ere deposited. 
The bookkeeper also forwarded the deposit slips, so that 

84 every day the New' York office could tell what checks had 
been deposited in the Washington bank. When money was 

withdrawn from the special account th£ Washington office would 
notify the New York office at the end of the day to that effect. If 
the accounts were sent off daily, at the end of each day the New 
York office could tell w'hat money had been deposited and what 
money had been draw'n from the District National Bank. At the 
end of each month I would have the bank books balanced by the 
District National Bank. The vouchers on the special account w r ere 
sent to the New York office together w'ith the balance sheet. I be- 
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lieve the bank sent them there. I do not remember ever sending 
them. 

Q. Do you ever remember them sending the vouchers to the Wash¬ 
ington office from the bank? A. I think the bookkeepeer brought 
them there several times and mailed them out. I do not know 
that it was a fact that the vouchers were mailed from the bank direct 
to the New York office. I do not know whether that was customary. 
I suppose the New York office had a list of every customer’s account. 
Every day when I purchased material like paint, a memorandum 
would eventually go to the New York office. 

Q. And the New York office had really the master set of books, 
did it not? A. What do you mean by “master set.” 

Q. You merely had a duplicate set in Washington, a set for your 
own convenience is that not so? A. The records originated in 
Washington and inasmuch as the books originated there I should 
think their books in New York would be a copy of them. So far 
as I know the New York office had in their books every item the 
Washington office had in its books. 

Q. What I am trying to get at Mr. Chestnut, is this: the New 
York books at the end of every day or at least as soon as they re¬ 
ceived the reports from the Washington office, would be identical 
so far as the Washington account was concerned, with the Wash¬ 
ington books is that right? A. I don’t know. They were sup¬ 
posed to be if the reports were sent off correctly by the employees 
of the office. The New York office would frequently write me 
about different accounts to get after them because they were 
85 slow. 

Q. On the question of credit, any large credit granted 
you would consult Mr. Von Bremen would you not? A. Not spe¬ 
cially. 

Q. Unless it were some well known concern? A. No, I can’t 6ay 
that I did. I used my judgment in those cases. Of course he was 
consulted at time. 

Q. Now, if I understand you correctly that at times you took cus¬ 
tomers’ checks and cashed them and used them for the business. 
Aren’t you mistaken in that Mr. Chestnut? A. No, those checks 
made out to the company were endorsed by me and cashed and used 
in connection with the company’s business, traveling expenses, some¬ 
times in paying labor. I mean customers’ checks. I kept no record 
of the checks that were cashed. The records, the expense accounts 
were turned in to the company. Sometimes they were. Somtimes 
they were not. Very often I spent money for the company and never 
made a record of it. 

Q. What I am trying to get at Mr. Chestnut is this. The New 
York office did not know and would not know from any records 
that you made that you had cashed customers’ checks to be used in 
the Washington office, did they? A. I assumed that they knew it. 
Yes. 

Q. How would they know it? A. I can’t answer that question 
very well. 

Q. That is all right. A. I think by investigation if they ever 
looked into it, the various months’ collections and the cash and 




70 INDIANA FLOORING CO. VS. DIST. NAT. BK., ETC. 

checks, if they were interested to find out what method we were pur¬ 
suing there. I understood that they knew T it. I do not remember of 
receiving any instructions to deposit all checks made payable to 
the company in the special account and to draw through the special 
account checks for any monies that the Washington office needed. 

Q. These current expenses that you spoke of, they were just the ex¬ 
penses for incidentals used in the office and for furnishing material 
or small items of that nature? A. They were expenses for about 
one-third of the cost of contracts for materials required to finish them. 

Q. And was all the money you so expended drawn from 
86 the special account in Washington in the District National 
Bank? A. Yes. I testified an official of the company would 
only visit us four times a year. Daily letters passed between the 
Washington and the New York offices and through the reports and 
daily letters the New York office was conversant with everything 
going on in the Washington office, so far as I know. The reports 
were left entirely to the bookkeeper. The daily letters were very 
frequently written by me but- not always. 

Q. And if the daily letters and reports and deposit slips had been 
correct in every detail, the New York office would have known, and 
would know exactly what was going on in the Washington office, 
would they not? A. Well the daily reports w T ere correct so far as I 
know, as far as they were concerned. 

Q. Yes. The different checks Mr. Chestnut that you cashed 
through the District National Bank, I am referring to the customers’ 
checks and received the moneys, these monies were all used by your¬ 
self were they not and not for the company’s benefit. A. Some of 
it for the company’s benefit. Yes. Not very often. 

Q. Did you say Mr. Chestnut, didn’t you tell Mr. Von Bremen and 
myself that all the checks were, that you, that all the customers' 
checks that you cashed in the District National Bank were used 
entirely by you and for your own benefit. I will add: Didn’t you 
say that immediately after you had been indicted and while you 
were in the Washington office straightening out, or helping to 
straighten the matter out for the company? A. I don’t remember 
any conversations taking place at that time. I am kind of hazy on 
that part. 

Q. You do not know of any particular check that you cashed, do 
you, for the company’s business, cashed through the window, cus¬ 
tomers’ checks? A. No. It is kind of hard to specify. I am at 
present at Leavenworth Kansas, in the Federal Prison. 

Q. You were employed were you not by Mr. Von Breman? A. 
No. I was not employed. 

Q. Bookkeeper? A. No not an employee. 

Q. Wasn’t this contract you spoke of, was not that made by the 
Indiana Flooring Company by Mr. Von Breman? A. Made by Mr. 
Von Breman. Yes. 

Q. Now wasn’t the terms of your employment that you were to get 
$30.00 a week and after that any profits at the end of the year 
ou were to get half of these profits in the Washington 
ranch? A. The agreement did not so read, “If there were 


87 


Indiana flooring co. vs. dist. NAt. b£., btc. 71 

any profits.” I was to get 50% of the profits and stand 50% of 
the losses. I am positive of it. I have not stood any of the losses 
yet; I intend to some day though. Any instructions I received in 
relation to the conduct of the business at the Washington office were 
received largely from Mr. Von Bremen. I may have received them 
from someone else but I do not recall now. I do not remember any 
direct instructions from anybody else. 

Upon re-direct examination witness testified as follows: I had noth¬ 
ing to do with the keeping of the books of the company in New 
York. I never had occasion to examine the New York books or see 
how they were kept or if they were correct. I sent reports to the 
Company showing the cash account I had and the general conduct 
Of the Washington branch. 

Q. You spoke of you presumed they knew you had cashed these 
checks, I will just ask if your accounts you sent them would show 
just how the business was being conducted in Washington so far as 
the cash was concerned, your accounts showed the amount of cash 
you had? A. Yes, it showed the amount of cash at all times. The 
transactions that were turned in were plain. They could understand 
just how the business was being conducted by the reports. The 
bookkeeper usually made the reports and mailed them to New York. 
The reports had my supervision at all times. 


Testimony in Rebuttal. 

Thereupon Daniel W. Von Bremen was called as a witness in re¬ 
buttal by the plaintiff and testified as follows: I recall that Mr. Chest¬ 
nut was in the Washington office of the company after his arrest 
and indictment. I heard his statement that he used part of the funds 
which he collected, customers’ checks through the District National 
Bank for traveling expenses and otherwise. I do not remember 
whether he said it in the Washington office or before he was 
88 brought to the bar for arraignment on the indictment, but I 
asked him why in the world he had ever done what he had 
done and he said “Well, the usual proposition, wine, women and 
song.” That is as nearly as I can recall it, I believe that was in the 
office. 

Q. What I am getting at specially is did he say anything about 
what he did with the proceeds. A. He said that he used them all 
himself. Mr. Zimmerman and Mr. Magee were present. 

Thomas L. Zimmerman called as a witness on behalf of the plain¬ 
tiff in rebuttal testified as follows: 

Q. I call your attention to Mr. Chestnut’s statement to the effect 
that in the office of the company he states that some of the proceeds 
of these checks thus cashed were used for the benefit of the com¬ 
pany in traveling expenses and otherwise. I will ask if any such 
statement was made by Mr. Chestnut in your presence at that time 
.on the occasion referred to. A. He did not make such statement. 
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89 The plaintiff and defendant each announced the testimony 

closed and the defendant moved the court to direct a verdict 
in its favor, which motion was overruled. The plaintiff presented 
five prayers, two of which were granted and oppear in the court’s 
charge to the jury. The other three were as follows: 

3. “The jury are further instructed that the defendant bank 
is liable to the plaintiff as set forth in instructions 1 and 2 hereof 
unless it shall appear that the plaintiff had acquiesced in and recog¬ 
nized such indorsements as being made by its authority and that 
the defendant knew of such acquiescence by the plaintiff prior to 
cashing the checks in question. 

4. “The jury are further instructed that knowledge on the part 
of the plaintiff as to the conduct of Chestnut aforesaid, before the 
defendant bank can be relieved of liability must have been brought 
to the attention of the responsible officers of the company prior to 
the cashing of the checks by the defendant, in the absence of which 
the liability of the defendant bank remains intact.” 

5. “The jury are instructed that there is no evidence to go to the 
jury upon the principle of estoppel bv reason of any implied au¬ 
thority given by the plaintiff to J. G. Chestnut and they are accord¬ 
ingly directed to bring in a verdict for the plaintiff upon all items 
of the bill of particulars with the exception of seven checks as fol¬ 
lows: 


Nov. 20, 1915, #1745, Harrv A. Kite. $100.00 

Feb. 2, 1918, #4601, Harr/A. Kite. 50.00 

June 17, 1916, #1698, W. C. & A. N. Miller. 100.00 

Sept. 23, 1916, #1710, J. H. Nolan. 60.60 

Aug. 5, 1916, #1938, H. G. Smithy. 100.00 

July 5, 1917, #1209 Harry F. Barya. 14.75 


Dec. 18, 1916, #54, John I. Rowe pp. C. B. Hight.... 56.00 

$481.35 

With respect to which there remains some element of doubt as to 
whether or not said checks were actually deposited to the credit of 
plaintiff.’ 

The prayers numbered 1 and 2 were given as requested. Those 
numbered 3, 4, and 5 were refused and plaintiff was allowed ex¬ 
ceptions to such refusals. 

The defendant presented several prayers, two of which were 
granted over plaintiff’s objection and exception, and appear in the 
court’s charge to the jury. Others were refused, one of which was 
as follows: 

5. “The jury are instructed that the checks described in the 
declaration in this case are negotiable instruments, title to which 
would pass by delivery after they were endorsed by a person author¬ 
ized to endorse them, unless the person taking them acted in bad 
faith in so doing; and they are instructed that unless they believe 
from the evidence that the defendant acted in bad faith in receiving 
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said checks from Mr. Chestnut, their verdict must be for the defend¬ 
ant. 

They are further instructed that good faith on the part of the de¬ 
fendant is presumed and they may not speculate on the question of 
good or bad faith, and unless they find from a fair preponderance 
of the evidence that the bank did act in bad faith in taking 

90 such checks, their verdict must be for the defendant.” 

During the course of the argument on the prayers sub¬ 
mitted, Mr. Jackson of counsel for the plaintiff said to the court: 

“If the Court please, it seems to me up to this point there are 
two propositions that ought concededly to go to the jury; first, if 
Chestnut had express authority to cash these checks, it makes no 
difference whether the bank knew it or not because it was up to the 
plaintiff as to what became of the proceeds. We think that instruc¬ 
tion ought to go to the jury; second, we think that all of the circum¬ 
stances that your Honor has hinted at, namely, under the general 
characterization of negligence in permitting him to do business in 
this general or unchecked way, connected with all other circum¬ 
stances, that would come under the general heading of holding 
out.” 

The court announced that he would submit two questions to the 
jury, and require them to render their verdict subject to the opin¬ 
ion of the court, and submitted to counsel for the parties, the form 
of verdict subsequently appearing herein, and said; 

“I am going to submit those two questions to the jury, or I am 
going to leave to the jury solely and only the question as to the 
actual authority. I have again read that Crane-Parris case with ref¬ 
erence to the holding out proposition, and I am not at all satisfied 
that a case is made out which would bring this case within that au¬ 
thority. I would like to take time to consider it after reading all 
the evidence in the case. That can be accomplished by asking these 
- two questions. 

Mr. Jackson: We would like very much for that to be done, your 
Honor. 

The Court: I think I shall adopt that course, in view of the very 
strong intimation by the Court of Appeals that this is the proper 
course to adopt for the speedy administration of justice. So I shall 
leave to the jury the question whether or not there was actual au¬ 
thority and ask them to answer it. And I leave to the jury the 
question whether the defendant was warranted reasonably in rely¬ 
ing upon what appeared from the facts to be granted to Chestnut 
in the premises, and ask them to answer that question “Yes” or 
“no”. 

According as the questions are answered, the verdict will be for 
one or the other of the two parties.” 

Thereupon the Court charged the jury as follows: 

91 Charge to the Jwry. 

The Court: Gentlemen of the Jury, instead of leaving it to you 
as is done in the ordinary case to find a general verdict for or against 
10—3672a 
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the plaintiff, I have decided to ask you to answer two questions. 
The reason for asking you to do that is because there are two sets of 
circumstances possible for you to find under the evidence in this 
case. That is to say, it is possible for you to find that where one of 
two sets of circumstances existed, and as you find one way or the 
other about those things the law might say that there was a certain 
liability or not a certain liability. 

Now, if both those sets of circumstances are submitted to you and 
you bring in a general verdict, nobody will ever know legally, what 
you actually found to be the fact under one set of circum- 

92 stances and the fact under the other set of circumstances. 

So you will be asked to answer these two questions; and in 
the first place, under our rules here, the verdict will read that the 
jury finds for the plaintiff in the amount demanded in the declara¬ 
tion here, with interest. And then you will find these facts; and 
that it will conclude with this statement: “But upon these facts if it 
shall be the opinion of the Court that the plaintiff ought not to 
recover against the defendant, then we find for the defendant.” 

In brief, you having found the facts I shall have to undertake, as 
a matter of law, to determine on those facts which way the verdict 
should go. 

Now, the substance of the plaintiff’s case here is a claim—and 
counsel will correct me if I state this wrongly—for money which the 
plaintiff says was received by the defendant for the use of the plain¬ 
tiff ; and on whether or not that be the fact will turn the determina¬ 
tion of this case. If the plaintiff has satisfied you by a fair pre¬ 
ponderance, a fair weight of all the evidence in the case, that the 
defendant did receive this money to the plaintiff’s use, then your 
verdict should be for the plaintiff. If on the other hand, the plaintiff 
has not satisfied you by the fair weight of all the testimony in the 
case, all the evidence in the case, that the money was received by the 
defendant for the plaintiff’s use, why then your verdict should be 
for the defendant, in answering these questions. 

Now, the controversy, as of course we all know, turns upon the 
right of this employee, whose name is Chestnut, to handle these 
checks which were received by him for the Indiana Flooring Com¬ 
pany in one way or another. The plaintiff says here, and claims 
that the evidence will satisfy you, that the only authority which 
Chestnut had from the plaintiff was to receive these checks for the 
Indiana Flooring Company and to deposit them in the Dis- 

93 trict National Bank to the credit of the plaintiff. 

It is the defendant’s contention, upon the other hand, so 
far as the question of authority is concerned, or direct authority is 
concerned, that Chestnut had the authority to endorse these checks 
in the name of the Indiana Flooring Company, and get the cash 
upon them. 

Now, it is on the determination of those two contentions that your 
answers to these question will turn. 

I shall not comment at any great length upon the evidence in the 
case. In the first place, there is too much of it, perhaps, for me to 
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remember all of it. The duty to comment at length is upon counsel, 
and they have done ably, as you have heard them. 

I shall make mention of one or two bits of evidence, but I do not 
want you to understand that in doing that I am laying any particular 
stress upon the facts, as they may be, in regard to those two things. 
But I feel that in order to help you decide these questions I ought 
to refer specifically to those things. 

Of course in considering this question of authority, it is not neces¬ 
sary that you should find that there was any written authority con¬ 
ferred upon Chestnut to endorse these checks. Authority of that 
kind is not required by the law to be in writing; and you may find 
it according a£ you find the facts to be as you come to weigh them 
from that which he did with the authority of the plaintiff, ad¬ 
mittedly—that is, what he did in the conduct of this business, and 
in the handling of the bank account, etc., those things which the 
plaintiff admits he had a right to do. 

You should also consider in that connection those things, if any 
there be—and I do not undertake to say that there are—which you 
find the plaintiff permitted him to do, even though the plaintiff 
says it did not permit him to do those things, if there is any 
94 dispute in the testimony. 

Keep all those facts in mind, all the evidence, all the testi¬ 
mony you have heard in the case, and all the evidence that has been 
admitted in the case, and then come to the consideration of one 
particular thing. 

I say to you that this resolution of authority which was given to 
the District National Bank, which authorized Chestnut to counter¬ 
sign checks which were drawn upon the account of the bank there, 
is of no signifiance in connection with the question of express 
authority to cash checks or to endorse them for purposes other than 
deposit. I am going to call your attention to that same resolution 
later on in connection with the other aspect of this case, when I shall 
tell you that I think it does have some significance. 

But in connection with this question of whether or not Chestnut 
was expressly authorized to do these things, that resolution has no 
significance. 

There is a resolution, however, which came to the attention of the 
District Bank, and which was produced by the District Bank, having 
been sent to it, to which you should give more attention. Mind you, 
I am not telling you how much attention you should give to it, or 
how much weight you should think it is to have in your considera¬ 
tion of the case. I am just calling your attention to it so that you 
may not overlook the consideration of it, and so that you may say, 
in your opinion, what it means with reference to this question of 
express authority. 

I refer, as you of course have inferred, to the resolution which was 
passed after these alleged misapplications of these checks. I cannot 
remember it in detail, but you may, if you think that it bears that 
interpretation, construe that into an admission on the part of the 
plaintiff that Chestnut did have authority to endorse these checks 
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and cash them. On the other hand, it is for you and not for me, to 
say that it did not have any such meaning. 

95 It is not entirely clear in my mind, and it may not be en¬ 
tirely clear in your minds, as to just what the plaintiff meant 

by that resolution—whether it meant to admit, after the event, that 
he did have the authority, or whether it did not mean that. That 
is something for you to decide; and in deciding that you will take 
into consideration the situation as it then existed. That is to say, 
after these shortcomings had been discovered. 

If you should say: “Well, that is an admission that there was that 
authority,” I say to you that it is not conclusive against the plaintiff 
in this case, because it is something that happened after the event, 
but it is simply to be taken by you as evidence in the case, in order 
to enable you to answer this first question of whether or not Chestnut 
was expressly authorized by the plaintiff to endorse these checks 
otherwise than for deposit. 

Now, in that connection I am going to read you two requests to 
charge which were submitted to me on behalf of the plaintiff, and 
I want you to consider this charge which I give to you now in con¬ 
nection with what I have already said to you, and not simply and 
solely by itself. The charge is: 

“The jury are further instructed that payment by the defendant 
of the proceeds of the checks in suit endorsed by Chestnut without 
the authority of the plaintiff, would make the defendant bank liable 
to the plaintiff if it should also appear from the evidence that said 
defendant bank was either the drawee bank or collected from the 
drawee bank the proceeds of such checks thus endorsed by Chestnut.” 

That refers, I take it, to evidence in the case consisting of these 
checks, some of which—and I ask to be corrected if I am wrong— 
were drawn in favor of the Indiana Flooring Company on other 
banks than the District National Bank, and some of which ahppened 
to be drawn on the District National Bank. 

96 In regard to that mere difference in the bank upon which 
they are draw r n, I simply say to you that there is no difference 

so far as concerns the liability of the defendant, if any. In other 
words, the situation would be the same whether it was drawn on the 
Riggs National Bank—a check was drawm on the Riggs National 
Bank—and wrongly used, whether it was drawn on the District Nar 
tional Bank and wrongly used. 

“You are instructed that the authority given to Chestnut by the 
plaintiff to make deposits in the defendant bank to the credit of the 
plaintiff, did not of itself confer upon said Chestnut power to endorse 
the checks sued upon in the declaration and to take the proceeds 
thereof on such endorsement from the defendant bank.” 

Well, I so charge you, that the mere authority to endorse the 
checks for deposit did not give him the authority to go any further 
than that. 

And in connection with this question of express authority I will 
read you, although I think Mr. Lester has already done so, a request 
to charge submitted by the defendant in the case, and I say to you 
that I charge you as requested: 
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“If you believe from the evidence that John G. Chestnut had au¬ 
thority to endorse the name of plaintiff upon checks which came 
under his control in the course of his business duties, for or with the 
plaintiff, and which were payable to the latter or to its order, and to 
cash the same after endorsement, your verdict must be for the de¬ 
fendant. In this connection you are instructed that authority to en¬ 
dorse and cash such checks need not have been expressly given Mr. 
Chestnut in writing or otherwise, but can be inferred from the evi¬ 
dence showing the nature of the position held by him, the character 
of the duties performed by him in such position, and the authority 
which it was necessary for him to possess in order to perform the 
duties devolving upon him in the position which he occupied.” 

So much for the question of express authority. If there 

97 was express authority, then when you come to reach your de¬ 
cision of the case you will strike out of this answer No. 1 as 

I have given it here, the word ‘'not.” I have prepared this so that 
it reads: 

“1. That the plaintiff did (not) authorize J. G. Chestnut, etc. 

If the plaintiff did authorize J. G. Chestnut, strike out the word 
“not.” If your finding is that the plaintiff did not authorize J. G. 
Chestnut to do these things, leave the word “not” in. 

Now, there comes this other question in the case: that is to say: 
Was there anything in the conduct of the plaintiff which warranted 
the bank or its officers, as reasonable men, to draw the inference from 
that conduct on the part of the plaintiff that Chestnut did gave the 
authority to endorse and cash these checks 9 

That is to say, the law of agency, getting it down to a very brief 
statement, if I may do so and make it clear, is that a person may not 
hold out, as the law says, another person with the appearance of au¬ 
thority to act for him, and then when that person has acted for him 
and somebody else has relief upon those acts as constituting author¬ 
ity, to turn around and question the authority of the person so held 
out to the third person, who has acted reasonably upon the facts as 
they were allowed to appear by the alleged principal in the case. 

So, in answering the second question you will answer that, perhaps 
after asking yourselves this question: Did the plaintiff by its conduct 
in the case so act as to warrant the officers of the District Notional 
Bank as reasonable men, to draw the reasonable inference that Chest¬ 
nut had the right to do this thing which is now complained of. sub¬ 
stantially, endorse these checks and take the cash for them? 

98 In considering that, again, you will keep in mind all the 
facts and circumstances as you find them to be in regard to 

his employment, as admitted by the plaintiff here and as testified to 
by the plaintiff’s witnesses. If there are any facts and circumstances 
in the case which are in dispute, but which you find to exist, which 
have a bearing upon that question, just as in the other branch of the 
case, you will give those such weight as vou think they are entitled to. 

Now, I am going to mention some of the evidence in the case, not 
for the purpose of indicating that I think it should be given this, 
that or the other degree of weight in the case, but simply so that you 
may not overlook it. You are to give such weight to it as you see 
fit to give, fairly. That is, the fact that there were so many of these 
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checks cashed in this way, and that the plaintiff did not discover 
sooner what was going on. 

Mr. James: Your Honor does not mean “cashed’’ do you? 

The Court: Endorsed and cashed. 

Mr. James: You mean the checks in suit. I thought you were 
speaking about the other checks. 

The Court: I mean all the checks in the case, all the facts and • 
circumstances in the case. So far as concerns the fact whether the 
plaintiff knew or had any reason to know what the situation was; 
that is where the turning point comes. 

Now, in regard to these checks in suit here, it is contended that if 
the plaintiff had followed up its collections a little more closely it 
would sooner have discovered what had been going on, and, having 
made the discovery, would have been able to protect the bank from 
subsequent cashing of these checks. It is for you to decide, as busi¬ 
ness men, whether the plaintiff did all that could be reasonably ex¬ 
pected of it in keeping track of its business, so far as it owed any 
duty to the bank to keep track of that business. Of course, the plain¬ 
tiff did not undertake to act as an insurer of the bank against 

99 any wrongdoing on the part of the plaintiff’s employees. All 
that its officers were required to do was to act as reasonable 

business men would reasonably act, under the circumstances, to see 
to it that neither its acts nor failures to act should lead the bank into 
a change of position, to the bank’s detriment. 

In that connection I am going to call your attention again to this 
resolution w T hich was left with the bank, this copy of the resolution, 
which authorized the bank to pay out money on checks counter¬ 
signed by Chestnut. In connection w T ith this question of due care, 
that is a circumstance which you have a right to consider. You may 
draw such inferences from the giving of that notice as you think, 
logically, the inferences may be drawn, or as you think on the 
basis of your experience logical inferences may be drawn. But you 
may ask yourselves the question whether or not, there being this 
express authority to check against the account, the bank should have 
been in any way warned by that authority, when it was asked to 
cash checks, into an inquiry as to whether or not there was any au¬ 
thority on the part of Chestnut to do anything more than to draw. 
Again, I say I do not tell you w T hat weight, if any, I attribute to 
it, because it is not for me to weigh the evidence in the case. It 
is for you. I simply want to point out that significance of it, if you 
think that it has that significance. 

There is another thing in the case, in connection with this ques¬ 
tion of care; and, by the way, I should have said and I do say now, 
that w T hile there was a duty of care on the part of the plaintiff that 
the bank should not be misled by any unreasonable conduct on the 
plaintiff’s part, there was an equal duty, or a similar duty on the 
part of the bank toward the plaintiff not to close its eyes to any in¬ 
dications of a lack of authority on the part of Chestnut. In other 
words, each of the parties owed a duty to the other, and I am now 
calling your attention to some of the circumstances, as I did 

100 in the other branch of the case, which, perhaps, you may 
decide indicates that the bank did not exercise due care in 
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protecting the plaintiff’s interest—because it is on that reciprocal 
duty of the one to the other, and how you find it was performed that 
your answer to that second question will be based. 

There is on some of the checks that were offered in evidence—I 
am not exactly certain as to this, and I ask to be corrected if it is 
not so—a deposit stamp, made as it has been testified to, by a rubber 
stamp, the sort of thing we are all familiar with. On those checks 
which were so stamped there is the limited purpose of deposit in¬ 
dicated. “For deposit only,” as I think it is, “to the credit of,” or 
some such words. 

That is a circumstance which you must ask yourselves about, and 
say: “The bank having that stamp on one of these checks, did that 
call its attention or should it have called its attention to any limit of 
authority on the part of Chestnut to make deposits in that way, and 
in that way only, or to handle the checks in that way, and that way 
only?” 

I do not say what weight you shall give to it. I just say it is a 
circumstance for you to consider. 

Mr. Lester: Those checks were all deposited, your Honor, how¬ 
ever—the rubber stamp ones. 

The Court: Oh, yes. 

Mr. Lester: I thought maybe you thought they were the subject 
of suit. 

The Court: I am going to call attention to that. So far as I have 
seen the checks that were offered in evidence, those checks were all 
actually deposited. 

Mr. James: All of the checks, not the subject of suit, that were 
introduced in evidence, were deposited. 

The Court: This rubber stamp that I speak of was on the back 
of those checks which the plaintiff did get credit for; and my only 
point was that there is a stamp on those checks which said, “For 
deposit only.” What weight you want to give to it, give to it in 
considering whether the bank performed its duty to the plain- 
101 tiff in this case. 

In the case of the plaintiff, where the defendant claims that 
there are certain admissions contained in this resolution, the plaintiff 
contends that so far as concerns the defendant, there are certain ad¬ 
missions of a knowledge of lack of authority on the part of Chestnut 
to do what he did in this matter. You must also construe that letter, 
or that correspondence, and particularly the letter written by Col. 
Harper, in the light of all the circumstances which surrounded 
the parties at the time. Consider that they were dickering back and 
forth about something that was taking place. If you find that that 
contains an admission that the bank was without authority, and that 
the bank could not find any authority, or whatever construction you 
put on it, do not make it conclusive of the case, but give it weight 
as evidence to enable you to reach your determination. 

Now, in connection with this branch of the case, I charge as re¬ 
quested ‘by the defendant: 

“You are instructed that in order to pass title to checks payable 
to the plaintiff, or to its order, including the checks offered in evi- 









80 INDIANA FLOORING CO. VS. DIST. NAT. B£., ETC. 

dence in this case, it was necessary for the name of the plaintiff to 
be endorsed on such checks by some one authorized so to do, and if 
you believe from the evidence that it was the practice of John G. 
Chestnut to endorse the name of the plaintiff on such checks pay¬ 
able to the plaintiff or to its order, as came under his control in 
connection with his business duties, and that such practice would have 
been known to it”- 

That is, the plaintiff- 

“—had it exercised proper and reasonable diligence and super¬ 
vision over the actions of the said Chestnut in connection with said 
business, the plaintiff is estopped from denying the authority of Mr. 
Chestnut to endorse such checks, including those offered in evidence 
in this case, and your verdict should be for the defendant.” 

102 That is, of course, charged in connection with what I said 
at the very beginning on this branch of the case. That is, 

that it is a holding out which must be relied upon; and before the 
defendant can take advantage of that, you must be satisfied that it 
relied upon that holding out of those appearances, of the man Chest¬ 
nut, as having authority. 

I think I will leave the case in your hands without saying anything 
more except to add, in regard to a certain seven checks here, that 
while there is proof that some things happened in connection with 
all the others that do not exist with regard to those seven checks, 
nevertheless I believe it is admitted, or if it is not admitted you may 
find, that the defendant bank did collect those checks from the bank 
upon which they were drawn, and if they collected the money on 
them, then so far as this particular case is concerned as to those 
seven checks, the charge stands in just the same position as to the 
balance of the checks referred to. 

I take it that the jury may take with them the declaration in the 
case. 

Mr. James: I notice that your typewritten instructions give the 
gross amount sued on. You remember that we abandoned three 
checks. It is set out on that piece of manila paper on the desk—the 
amount of the deduction. 

Mr. Zimmerman: $186 off the total. 

Mr. James: $186 off the total. I have it all there. That is at¬ 
tached to the declaration. 

The Court: I will change that. You have put the interest date 
here as- 

Mr. James: March 20th. 

The Court: The declaration says March 26th, so I took the dec¬ 
laration. 

Mr. James: That is all right. 

103 Whereupon, before the jury retired the court submitted to 
the jury the following memorandum: 

“The jury upon their oath say they find for the plaintiff and that 
the money payable to it by the defendant is $5,393.39, with interest 
at the rate of 6% from March 26th, 1918; if the court shall be of 
the opinion that the plaintiff ought to recover against the defendant 
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upon the facts submitted to us at the trial which facts are as follows: 

1. That the plaintiff did (not) authorize J. G. Chestnut to en¬ 
dorse the checks mentioned in the declaration otherwise than for de¬ 
posit to the plaintiff’s credit with the defendant. 

2. The defendant was (not) induced by appearances for which the 
plaintiff was responsible in taking the checks mentioned in the dec¬ 
laration otherwise than for deposit to the plaintiff’s credit. 

But upon these facts if it shall be the opinion of the Court that 
the plaintiff out not to recover against the defendant then we find in 
favor of the defendant.” 

104 Thereupon the jury retired to consider their verdict and 
upon returning to the Court answered both of the foregoing 
questions in the affirmative as appears by the verdict entered in 
this cause. 

Whereupon the court upon the foregoing finding of facts by the 
jury, directed that a verdict be entered for the defendant, to which 
action of the Court in directing the entry of a verdict for the defend¬ 
ant, the plaintiff then and there excepted. 

The foregoing is the substance of all the testimony given. 

And thereupon after the aforegoing proceedings which are hereby 
made a part hereof, the plaintiff, by its counsel, tendered this its bill 
of exceptions and prayed the court to sign, seal and make the same 
a part of the record, and to have the same force and effect as to each 
and every of the exceptions taken by the defendant and noted by 
the court as aforesaid, as if the same had been set forth in a sep¬ 
arate bill of exceptions signed and sealed by the justice presiding at 
the trial which is accordingly done this 29th day of April 1921. 

WALTER F. McCOY, 

Chief Justice. 

[Endorsed:] At Law No. 62343. Indiana Flooring Company vs. 
District National Bank. Bill of Exceptions. Copy to be filed in 
Court of Appeals. Law offices of E. Hilton Jackson, Columbian 
Building, 416-418 Fifth Street Northwest, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No 
3672. Indiana Flooring Company, a corporation, appellant, vs. Dis¬ 
trict National Bank of Washington, a corp. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jun. 15, 1921, Henry W. Hodges, clerk. 
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OCTOBER TERM, 1981. 


No. 3672. 


INDIANA FLOORING COMPANY, a Corporation, 

Appellant, 

vs. 

DISTRICT NATIONAL BANK OF WASHINGTON, a 

Corporation. 


BRIEF FOR APPELLANT. 


Statement of Case. 

Appellant, Indiana Flooring Company, brought suit 
against the appellee, District National Bank, based on the 
common counts and the particulars of demand thereto an¬ 
nexed for the proceeds of a number of checks payable to 
the order of appellant, totalling $5,579.35, which checks 
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were cashed by the appellee bank, the depositary of the ap¬ 
pellant in Washington, upon the indorsement of one John 
G. Chestnut, the manager of appellant’s Washington office, 
and who thereafter converted the proceeds of said checks 
to his own use. Appellant is a corporation organized under 
the laws of the State of New York, with its main office in 
New York city and a branch office in the city of Washing¬ 
ton, engaged in selling flooring and in the execution of con¬ 
tracts to furnish the materials„and perform the necessary 
labor in connection therewith. The branch office in Wash¬ 
ington was established about April 1, 1915 and the New 
York treasurer of appellant corporation was authorized to 
open two accounts with appellee, the District National Bank, 
one called a regular account, which was handled by the 
New York office, and the other called a special account. It 
was the duty of Chestnut, the general manager of appellant, 
as appellant’s representative in Washington, to collect moneys 
due the company and deposit the same in said bank to the 
credit of appellant’s special account, a rubber stamp (For 
deposit only) being part of office equipment, and these de¬ 
posits could be checked against by checks drawn by appel¬ 
lant, signed by one of its officers and countersigned by 
Chestnut. Appellee bank also had instructions from the 
appellant to the effect that Chestnut had power to indorse 
its checks for deposit in said bank, but no express authority 
to cash checks payable to the plaintiff, when endorsed by 
said Chestnut, was ever given appellee by appellant. The 
checks drawn by the Washington office against the special 
account, when signed and countersigned as above indicated, 
were used by the local office, of which Chestnut was man¬ 
ager, for such miscellaneous cash as was necessary to carry 
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the local pay-roll and current bills, all bills for material, 
representing the substantial business of the appellant in 
Washington, being paid by the New York office. 

The minute of the board of directors of appellant author¬ 
izing the opening of the account and the withdrawal of 
funds from the same is as follows: 

“At a special meeting of the board of directors of 
the Indiana Flooring Company, held at the office of 
the company No. 234 Rider avenue, New York city, 
on the 10th day of April, 1915, the following resolu¬ 
tion was offered and passed: 

“ ‘Resolved, That the treasurer of this corporation 
be, and is hereby authorized to open an account in 
the District National Bank of Washington, D. C., in 
the name of said Indiana Flooring Company and to 
deposit the funds of said corporation therein, and be 
it further 

“ ‘Resolved, That the following officers shall sign 
all checks and notes appertaining to the said account, 
viz: C. D. Butler, president; D. W. Von Bremen, 
treasurer, and that all checks in this account which 
shall be known as the “Indiana Flooring Company \ 

J. G. \ 
of the 

,,, ■ —- _ _ _ - 

company. —f 

The other authorization of appellant with respect to said 
accounts, set forth on the record, page 28, is as follows: 

“At a special meeting of the board of directors held 
at the office of the company No. 234 Rider avenue, 
New York city, on the 1st day of March, 1916, the 
following resolution was offered and passed: 


speci al acco unt,” shall be countersigned by 
^Chestnut, manager of Washington branch 
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“ ‘Resolved, That any of the following officers shall 
sign all checks and notes appertaining to the ac¬ 
counts of the Indiana Flooring Company in any of 
the following banks: 

23rd Ward Bank of the City of New York. 

New York County National Bank, of the City of 
New York. 

District National Bank, of Washington, D. C. 

Old South Trust Company, of Boston, Mass. 

H. A. Bachelor, Jr., President. 

W. D. Von Bremen, secretary and treasurer; 

and be it further 

“ ‘Resolved, That either of the above officers is 
hereby authorized to obtain loans from any of the 
j'} above-mentioned banks from time to time, upon 
j j notes made in the name of this corporation, and 
[J upon its bills receivable to be discounted to its credit; 

1 J 

it is further 

“ ‘Resolved, That the signature of any of the above 
officers in connection with counter signature of 
branch managers at Washington or Boston be ac¬ 
cepted by the District National Bank of Washington, 
D. C., and the Old South Trust Company of Boston 
\ { in connection with the “Indiana Flooring Company 
special account” carried ait these banks.’ ” 

Between November, 1915, and March, 1918, the record 
discloses that Chestnut indorsed the company’s name on the 
checks set forth in the bill of particulars and then indorsed 
his own named, but instead of depositing said checks to the 
credit of appellant, as it was his duty to do, he cashed them 
at the window of the paying teller of appellee bank and 
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appropriated the proceeds to his own use. The evidence 
further discloses that appellant took all proper precautions 
with respect to supervision, both of its books and bank 
transactions, and kept in the New York office a duplicate 
set of books of the Washington office and received duplicate 
check stubs and deposit slips involving the transaction with 
appellee bank. The duplicate deposit slips and duplicate 
stubs upon the drawing of check were mailed to the New 
York office, advising the latter of the moneys deposited and 
checked out of the bank account. 

The only other authorization coming from appellants to 
appellee with respect to said bank account is in the form of 
a minute of appellant dated March 21, 1918, the day after 
the last check was cashed, the subject of the bill of particu¬ 
lars sued on. This minute is as follows: 

“Minutes of a special meeting of the Board of Di¬ 
rectors of the Indiana Flooring Company held at 
the office of the Company, 234 Rider avenue f New 
York city, on the 21 st day of March, 1918. 

“Present: H. A. Batcheler, Jr., Leon Isaacson, 
and Daniel W. Von Bremen. 

“Mr. Batcheler, as president, presided. The presi¬ 
dent then stated the objects for which the meeting 
was called, to wit, for the purpose of discontinu¬ 
ing the authorization of the signature of J. G. Chest¬ 
nut countersigning checks of the Indiana Flooring 
Company drawn on the Indiana Floring Company’s 
special account, carried in the District National Bank, 
Washington, D. C., and so forth. 

“ l Resolved, That authorization to the District Na¬ 
tional Bank to accept and pay any moneys on the 
counter-signature or on the endorsement of J. G. 
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Chestnut on any checks, drafts, and so forth, and so 
forth, of the Indiana Flooring Company, is hereby 
revoked, to take effect from the date of this meeting; 
and it is further 

“ ‘Resolved, That the District National Bank be, 
and hereby is authorized to accept the counter-signa¬ 
ture of L. L. Lehmer on checks drawn on the “In¬ 
diana Flooring Company special account.” 

“ ‘(Signed) D. W. VON BREMEN.’ 

“The above is a true and accurate copy of the 
original minutes of the above meeting. 

“(Signed) D. W. VON BREMEN, 

“ Secretary” 

The record affirmatively establishes (R., 29) that appel¬ 
lant did not discover that Chestnut was endorsing customers’ 
checks and collecting the proceeds thereof from the paying 
teller of the appellee, upon his own personal endorsement, 
added to that of appellant, until the latter part of March, 
1918, when the matter was immediately brought to the 
attention of the District National Bank, by letter dated 
March 26, 1918, which letter and the correspondence fol¬ 
lowing the same are the subject of more extended comment 
in this brief. This correspondence, among other things, 
brought forth from Robert N. Harper, the president of 
appellee bank, a statement to the effect that the only in¬ 
structions the bank had from appellant did not permit the 
endorsement of Chestnut’s name on the back of said checks. 
This letter (R., 31) is dated April 2, 1918, and the essential 
part of it is as follows: 

“In reply will state that I have made a further 
and detailed investigation and cannot find where 
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instructions have been given us which will permit 
the endorsement of your company’s name by Mr. 
Chestnut on back of checks. When I wrote I pre¬ 
sumed that such directions had been given on ac¬ 
count of the resolution passed by your board of 
March 21st, as quoted in my letter of recent date 
to you. I will state to you now that without any 
additional information it appears as though you are 
entitled to the $233.88, but for the time being I 
would prefer this remaining as an undecided ques¬ 
tion until we learn just what will be your course and 
determination regarding Mr. Chestnut.” 

By direction of the court the jury was instructed, instead 
of rendering the usual verdict for the plaintiff or the de¬ 
fendant, to answer two questions, as follows: 

1. Did the plaintiff authorize J. G. Chestnut to endorse 
the checks mentioned in the declaration otherwise than for 
deposit to the plaintiff’s credit with defendant? 

2. Was the defendant induced by appearances for which 
the plaintiff was responsible in taking the checks mentioned 
in the declaration otherwise than for deposit to the plain¬ 
tiff’s credit? 

Thereupon the jury answered both of the questions in 
the affirmative, and the court, upon said findings of fact, 
over the exception of the appellant, directed a verdict to 
be entered for the appellee, which was accordingly done. 

A motion for a new trial was filed, and in overruling said 
motion the court filed a memorandum, which in substance 
held that in the opinion of the court there was not sufficient 
evidence to go to the jury upon the subject of implied au- 
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thority on the part of Chestnut to cash the checks in ques¬ 
tion, but sustained the verdict on the ground that there was 
sufficient evidence of express authority. This memorandum 
is found on page 20 of the record as follows: 

“Motion for a new trial has been made in this 
case on the ground that the verdict is contrary to 
the evidence and that it is contrary to the weight of 
the evidence. 

“The jury answered two questions. There was 
evidence to sustain the first finding of the jury of 
express authority to endorse the checks but I think 
that there was no evidence or at least not sufficient 
evidence to support the second finding to the effect 
that defendant was induced by appearances for 
which plaintiff was responsible in cashing the check. 
However, as the verdict is supported by the former 
finding it cannot be set aside. 

“The motion is overruled. 

“WALTER I. McCOY, 

“Chief Justice " 


Assignment of Error. 

1. The court erred in excluding three letters offered in 
evidence by the plaintiff as follows: 

“April 4, 1918. 

“Mr. Robert N. Harper, 

. “President District National Bank, 

“Washington, D. C. 

“Dear Sir: We are pleased to acknowledge receipt 
of your letter of the 2d inst. in answer to our letter 
of the 26th ult. and in reply beg to state that we are 
quite willing that the item of $233.88 shall not be 
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credited to our account at the present time, we are 
not however, willing that the matter should be con¬ 
sidered an undecided question. 

“We do not quite see how our course and determi¬ 
nation regarding Mr. Chestnut should affect your 
liability, but for your information, beg to say that 
Mr. Chestnut is now released under $7,000.00 bail 
to await the action of the grand jury. Mr. Chestnut 
has made an offer to help us straighten out the ac¬ 
counts but we have found that his aid did not help 
us very much as he had trusted everything to his 
memory. He has appeared willing but has been of 
no great assistance. 

“In the meantime we are checking up each account 
and preparing evidence for the district attorney to 
be presented to the grand jury. This necessitates the 
complete checking of each account, and we believe 
that it will be thirty days before we will have com¬ 
pleted the work. As soon as we will have completed 
our checking, we will advise you of the checks cashed 
by you on Mr. Chestnut’s endorsement, for which 
you are liable. Should this method of procedure 
not be satisfactory to you please advise us. 

“We have received no definite offer from any one 
regarding restitution for Mr. Chestnut’s defalcations. 
Of course, if any restitution is made we shall be very 
glad to turn over to you any portion of same that 
exceeds Mr. Chestnut’s liability to us, which is not 
covered by your liability to us. 

“Very truly yours.” 

D. V. B./M. J. B. 
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“April 22 , 1918 . 

‘ District National Bank, 

“Washington, D. C. 

“Gentlemen: Referring to recent correspond¬ 
ence, relative to checks that you cashed for Mr. J. 
G. Chestnut, which checks were made payable to the 
Indiana Flooring Co., and agreeable to the request 
of your Mr. Harper that we furnish you a detailed 
statement of all such checks as early as possible, we 
beg to hand you herewith, on separate sheet, which 
please consider a part of this letter, a tabulated list 
of checks that we have been able to get to date, 
which list unfortunately is not complete, inasmuch 
as we have been unable to obtain or copy canceled 
checks of some customers, some of whose accounts 
are comparatively large. We are writing another 
letter today in connection with these particular ac¬ 
counts. 

“We also hand you herewith the canceled vouch¬ 
ers as itemized on the accompanying list, which are 
the original vouchers, except those copies on page 
two, and all of which must be returned to us upon 
demand or handed to the district attorney upon his 
demand. You will please immediately acknowledge 
receipt of this letter with the al>ove condition as to 
the return of the checks. 

“We wish you would investigate these checks 
promptly so that credit may be passed to our ac¬ 
count at the earliest possible date. 

“Very truly yours.” 


J. N. M. 
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“April 22, 1918. 

“District National Bank, 

“Washington, D. C. 

“Gentlemen: In connection with our previous 
letter to you today relative to vouchers cashed, and 
which we have been unable to secure, we beg to say 
that in checking up with our books, a detailed state¬ 
ment of our account, as furnished by our customers, 
we find that checks alleged to have been made payable 
to the Indiana Flooring Co., have not been credited 
to our account by you. Inasmuch as the practice of 
cashing checks payable to the Indiana Flooring Com¬ 
pany, has been general, it occurs to us that possibly 
the checks with which we have not been credited have 
also been cashed by you. We are listing below a 
memorandum of the amounts, together with dates of 
the checks, and will very much appreciate your 
investigation and advice as to whether any of these 
checks have been cashed by you. 


Date. Amount. Bank. Maker. 

4/10/16 $40.00 Comm’l Nat’l.Thos. H. Bones. 

5/ 6/16 90.00 Comm’l Nat’l.Thos. H. Bones. 

12/29/16 5.00 Dist. Nat’l.Chas. J. Butler. 

1/ 6/IT 100.00 Dist. Nat’l.Chas. J. Butler. 


11/ 3/16 100.00 Fidelity Trust ot 

Baltimore.C. B. Hight & Co. 

11/23/16 100.00 Fidelity Trust of 

Baltimore.C. B. Hight & Co. 

7/13/17 200.00 Federal of Comm’l 

Nat’l.Win. A. Hill. 

11/ 1/15 70.00 Amer. Nat’l.H. R. Howenstein Co. 

6/ 1/16 91.00 Amer. Nat’l.H. R. Howenstein Co. 

6/ 1/16 25.00 Amer. Nat’l.H. R. Howenstein Co. 

“We have been unable to secure sufficient data to 
advise you of credit due us on account of checks 
cashed by you, on the following customers’ accounts: 
W. G. Lepley, Wm. Todd, Clarke Waggaman, Harry 
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Wardman, and Chas. E. Wire. From all of these 
we are awaiting further details. 

“Very truly yours.” 

J. N. M. 

2. The court erred in permitting the witness D. W. Von 
Bremen to testify on cross-examination that the total de¬ 
falcation of Chestnut was over $10,000.00. 

3. The court erred in receiving in evidence the following 
resolution of the plaintiff company: 

“Minutes of a Special Meeting of the Board of Di¬ 
rectors of the Indiana Flooring Company Held 
at the Office of the Company, 234 Rider Avenue, 
New York City, on the 21 st Day of March, 1918. 

“Present: H. A. Batcheler, Jr., Leon Isaacson and 
Daniel W. Von Bremen. 

“Mr. Batcheler, as president presided. The presi¬ 
dent then stated the objects for which the meeting 
was called, to wit, for the purpose of discontinuing 
the authorization of the signature of J. G. Chestnut 
countersigning checks of the Indiana Flooring Com¬ 
pany drawn on the Indiana Flooring Company’s 
special account carried in the District National Bank, 
Washington, D. C., and so forth. 

“Resolved, That authorization to the District Na¬ 
tional Bank to accept and pay any moneys on the 
counter-signature or on the endorsement of J. G. 
Chestnut on any checks, drafs, and so forth, and so 
forth, of the Indiana Flooring Company, is hereby 
revoked to take effect from the date of this meeting, 
and it is further 
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“ Resolved, That the District National Bank be, 
and hereby is authorized to accept the counter-signa¬ 
ture of L. L. Lehmer on checks drawn on the ‘In¬ 
diana Flooring Company special account.’ 

“(Signed) D. W. VON BREMEN. 

“The above is a true and accurate copy of the 
original minutes of the above meeting. 

“(Signed) D. W. VON BREMEN, 

Secretary 

4. The court erred in refusing to grant the third prayer 
of the plaintiff as follows: 

“The jury are further instructed that the defendant 
bank is liable to the plaintiff as set forth in instruc¬ 
tions 1 and 2 hereof unless it shall appear that the 
plaintiff had acquiesced in and recognized such in¬ 
dorsements as being made by its authority and that 
the defendant knew of such acquiesence by the plain¬ 
tiff prior to cashing the checks in question.” 

5. The court erred in refusing to grant the fourth prayer 
of the plaintiff as follows: 

“The jury are further instructed that knowledge 
on the part of the plaintiff as to the conduct of Chest¬ 
nut aforesaid, before the defendant bank can be re¬ 
lieved of liability must have been brought to the 
attention of the responsible officers of the company 
prior to the cashing of the checks by the defendant, 
in the absence of which the liability of the defend¬ 
ant bank remains intact.” 

6. The court erred in refusing to grant the fifth prayer 
of the plaintiff as follows: 
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“The jury are instructed that there is no evidence 
to go to the jury upon the principle of estoppel by 
reason of any implied authority given by the plain¬ 
tiff to J. G. Chestnut and they are accordingly di¬ 
rected to bring in a verdict for the plaintiff upon 
all items of the bill of particulars with the excep¬ 
tion of seven checks as follows: 

Nov. 20, 1915, #1745, Harry A. Kite.$100.00 

Feb. 2, 1918, #4601, Harry A. Kite. 50.00 

June 17, 1916, #1698, W. C. & A. N. Miller 100.00 

Sept, 23, 1916, #1710, J. H. Nolan. 60.60 

Aug. 5, 1916, #1938, H. G. Smithy. 100.00 

July 5, 1917, #1209, Harry F. Barya. 14.75 

Dec. 18, 1916, #54 John I. Rowe, p. p. 

C. B. Hight . 56.00 

$481.35 

with respect to which there remains some element of 
doubt as to whether or not said checks were actually 
deposited to the credit of the plaintiff.” 

7. The court erred in directing a verdict for the defend¬ 
ant upon the affirmative answer of the jury to the following 
questions propounded by the court: 

“1. That the plaintiff did (not) authorize J. G. 
Chestnut to endorse the checks mentioned in the dec¬ 
laration otherwise than for deposit to the plaintiff’s 
credit with the defendant. 

“2. The defendant was (not) induced by appear¬ 
ances for which the plaintiff was responsible in tak¬ 
ing the checks mentioned in the declaration other¬ 
wise than for deposit to the plaintiff’s credit,” 
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8. The court erred in charging the jury, at the request 
of the defendant, as follows: 

“If you believe from the evidence that John G. 
Chestnut had authority to endorse the name of plain¬ 
tiff upon checks which came under his control in 
the course of his business duties, for or with the 
plaintiff and which were payable to the latter or to 
its order, and to cash the same after endorsement, 
your verdict must be for the defendant. In this con¬ 
nection you are instructed that authority to endorse 
and cash such checks need not have been expressly 
given Mr. Chestnut in writing or otherwise, but can 
be inferred from the evidence showing the nature 
of the position held by him the character of the 
duties performed by him in such position, and the 
authority which it was necessary for him to possess 
in order to perform the duties devolving upon him 
in the position which he occupied/’ 

9. The court erred in charging the jury, at the request of 
the defendant, as follows: 

“You are instructed that in order to pass title to 
checks payable to the plaintiff, or to its order, in¬ 
cluding the checks offered in evidence in this case, 
it was necessary for the name of the plaintiff to be 
endorsed on such checks by some one authorized to 
do so, and if you believe from the evidence that it 
was the practice of John G. Chestnut to endorse the 
name of the plaintiff on such checks payable to the 
plaintiff or to its order, as came under his control 
in connection with his business duties, and that such 
practice would have been known to it (the plaintiff), 
had it exercised proper and reasonable diligence and 
supervision over the actions of the said Chestnut in 
connection with said business, the plaintiff is estopped 
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from denying the authority of Mr. Chestnut to en¬ 
dorse such checks, including those offered in evi¬ 
dence in this case, and your verdict should be for 
. the defendant.” - 

ARGUMENT. 

The assignment of error may be considered under three 
main propositions as follows: 

1. The evidence affirmatively establishes the absence of 
express authority to cash the checks in question, and there¬ 
fore there was no issue properly determinable by the jury 
upon the question of express authority. 

2. There was not sufficient evidence to go to the jury 
upon the question of implied authority of Chestnut to cash 
checks payable to the order of appellant. 

3. There can be no proper issue for the jury upon the 
question of implied authority unless the circumstances con¬ 
nected therewith were known to and acted upon by appellee 
at the time of cashing the checks in question. 

4. The court erred in receiving in evidence the resolution 
of the Board of Directors of Appellant passed on March 21, 
1918. 

I. 

The evidence affirmatively establishes the absence 

OF EXPRESS AUTHORITY TO CASH THE CHECKS IN QUESTION 
AND THEREFORE THERE WAS NO ISSUE PROPERLY DETERMINA¬ 
BLE BY THE JURY UPON THE QUESTION OF EXPRESS AU¬ 
THORITY. 

The question of express authority is clearly raised by the 
first part of assignment of error number seven, as follows: 
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“The court erred in directing a verdict for the 
defendant upon the affirmative answer of the jury 

questions propounded by the court: 

“1. T hat th e plaintiff did (not) authorize J. G. 
Chestnut to endorse the checks mentioned in the dec¬ 
laration otherwise than for deposit to the plaintiffs 
credit with the defendant.” 

The same principle of law is also clearly raised by assign¬ 
ment of error number eight, as follows: 

“The court erred in charging the jury, at the re¬ 
quest of the defendant, as follows: 

“ Tf you believe from the evidence that John G. 
Chestnut had authority to endorse the name of 
plaintiff upon checks which came under his control 
in the course of his business duties, for or with the 
plaintiff and which were payable to the latter or to 
its order, and to cash the same after endorsement, 
your verdict must be for the defendant. In this con¬ 
nection you are instructed that authority to endorse 
and cash such checks need not have been expressly 
given Mr. Chestnut in writing or otherwise, but can 
be inferred from the evidence showing the nature 
of the position held by him, the character of the 
duties performed by him in such position, and the 
authority which it was necessary for him to possess 
in order to perform the duties devolving upon him 
in the position which he occupied.’ ” 


That there was no evidence of express authority to Chest¬ 
nut, the manager of the plaintiff, is unequivocally estab¬ 
lished by the testimony of both appellant and appellee. It 
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will be borne in mind that the checks sued on and set forth 
in the bill of particulars bear dates beginning November 1, 
1915, and ending March 20, 1918. 



fr-m^frhr —rH n "rV‘ n " 11 -j— j It is equally 

clear from the record that the only express authority of any 
character given to the appellee bank by the appellant in any 
way bearing upon the instructions given to the defendant in 
its dealings with Chestnut, the local manager of the plaintiff 
in Washington, is in the form of a resolution of the board of 
directors of the plaintiff company passed April 10, 1915, a° 
follows: 


“At a special meeting of the board of directors of 
the Indiana Flooring Company, held at the office 
of the company No. 234 Rider avenue, New York 
city, on the 10th day of April, 1915, the following 
resolution was offered and passed: 

“' Resolved, That the treasurer of this corporation 
be, and is hereby authorized to open an account in 
the District National Bank of Washington, D. C., in 
the name of said Indiana Flooring Company, and 
to deposit the funds of said corporation therein; and 
be it further 

“ ‘Resolved, That the following officers shall sign 
all checks and notes appertaining to the said ac¬ 
count, viz: C. D. Butler, president; D. W. Von 
Bremen, treasurer, and that all checks in this ac¬ 
count which shall be known as the ‘Indiana Flooring 
Company Special Account/ shall be countersigned 
by J. G. Chestnut, manager of Washington branch 
of the company.’ ” 
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The only additional official action taken by the plaintiff 
in any way bearing upon the question of the authority of 
Chestnut to cash the checks in question is a resolution of 
the plaintiff’s board of directors of March 21, 1918, the day 
following the cashing of the last check set forth in the bill 
of particulars by the defendant bank upon the endorsement 
of Chestnut. This resolution is as follows: 

“Minutes of a Special Meeting of the Board of Direc¬ 
tors of the Indiana Flooring Company Held at the 
Office of the Company, 234 Rider Avenue, New 
York City, on the 21 st day of March, 1918. 

“Present: H. A. Batcheler, Jr., Leon Isaacson, and 
Daniel W. Von Bremen. 

“Mr. Batcheler, as president, presided. The presi¬ 
dent then stated the objects for which the meeting 
was called, to wit, for the purpose of discontinuing 
the authorization of the signature of J. G. Chestnut 
countersigning checks of the Indiana Flooring Com¬ 
pany drawn on the Indiana Flooring Company’s 
special account carried in the District National Bank, 
Washington, D. C., and so forth. 

“ *Resolved, That authorization to the District 
National Bank to accept and pay any moneys on the 
counter-signature or on the endorsement of J. G. 
Chestnut on any checks, drafts and so forth, and so 
forth, of the Indiana Flooring Company, is hereby 
revoked to take effect from the date of this meeting; 
and it is further 

“'Resolved, That the District National Bank be, 
and hereby is, authorized to accept the counter-signa¬ 
ture of L. L. Lehmer on checks drawn on the 
“Indiana Flooring Company Special Account.” 

“ '(Signed) D. W. VON BREMEN/ 
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“The above is a true and accurate copy of the 
original minutes of the above meeting. 

“(Signed) D. W. VON BREMEN, 

“Secretary” 

Without conceding the competency of this resolution, 
which is the subject of a distinct assignment of error, it 
would manifestly have been improperly admitted in evi¬ 
dence for the reason that it was passed after the question ... 
the liability of the defendant bank had become fixed by th± 
cashing of the checks in question. The only theory upon 
which the trial court admitted this resolution for any pur¬ 
pose grows out of the recital contained therein as follows: 

“ Resolved, That authorization to the District 
National Bank to accept and pay any moneys on the 
counter-signature or on the endorsement of J. G. 
Chestnut on any checks, drafts, and so forth, and so 
forth, of the Indiana Flooring Company, is hereby 
revoked to take effect from the date of this meeting.” 

The only evidentiary value of this resolution, conceding 
for the moment that it possesses such value, grows out of 
the fact that it might indirectly suggest to the untrained 
mind that there had been given express authority to the 
bank to cash appellant’s checks upon the endorsement of 
Chestnut, because the resolution on its face purports to “re¬ 
voke” the “authorization” to the bank to pay moneys “on 
the endorsement of J. G. Chestnut.” 

In the absence of explanation this resolution, taking it in 
its most favorable aspect to the appellee, might have cast 
upon the appellant the burden of proving that there had 
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been no previous express authorization to the bank to cash 
the appellant’s checks upon the endorsement of Chestnut. 
If this is a fair argument, which is made only for the pur¬ 
pose of discussing this assignment of error, then it would 
ordinarily follow that the jury would have to say whether 
there had been any such express authority to the defendant 
bank. But the record fails to disclose any conflict of testi¬ 
mony upon this issue. The testimony of the appellant is 
emphatically to the effect that the only express authority of 
any character given to the appellee bank prior to March 21, 
1918, was the authority contained in the special resolution 
of the Board of Directors of April 10, 1915 (R., 27): 

“At a special meeting of the board of directors of 
the Indiana Flooring Company, held at the office of 
the company No. 234 Rider avenue, New York city, 
on the 10th day of April, 1915, the following resolu¬ 
tion was offered and passed: 

" ‘Resolved, That the treasurer of this corporation 
be, and is hereby authorized to open an account in the 
District National Bank of Washington, D. C., in the 
name of said Indiana Flooring Cbmpany and to de¬ 
posit the funds of said corporation therein; and be 
it further 

“ ‘Resolved, That the following officers shall sign 
all checks and notes appertaining to the said ac¬ 
count, viz: C. D. Butler, president; D. W. Von 
Bremen, treasurer, and that all checks in this ac¬ 
count which shall be known as the “Indiana Flooring 
Company special account,” shall be countersigned by 
J. G. Chestnut, manager of Washington branch of 
the company.’ ” 
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Appellant, however, does not have to rely upon his own 
testimony to establish affirmatively the absence of express 
authority. The testimony of the appellee bank’s officials 
demonstrates beyond peradventure that there was no such 
authority. It will be recalled that the appellant did not 
learn of the defalcations of Chestnut growing out of the 
improper cashing of the checks by the appellee bank upon 
the endorsement of Chestnut until March, 1918. 

Whereupon appellant by letter of March 26, 1918, to the 
appellee bank advised the latter of the situation. A perusal 
of this correspondence effectually disposes of the question 
of express authority and demonstrates the impropriety of 
submitting question number one to the jury, relating to the 
question of express authority. The correspondence follows: 

“Gentlemen: A check made by George E. Wyne 
for $233.88 on December 22, 1917, and made payable 
to the order of the Indiana Flooring Company, was 
presented to your bank on January 3rd or 4th, 1918, 
by a former employee of ours, J. G. Chestnut. He, 
without authority from the Indiana Flooring Com¬ 
pany, endorsed on the back thereof the words ‘In¬ 
diana Flooring Company, J. G. Chestnut,’ and you, 
without any authority from the Indiana Flooring 
Company, cashed said check. When your paying 
teller paid the above amount to the said Chestnut, it 
was converted by him to his own use. We have 
been informed by your paying teller and also by Mr. 
Chestnut today that on numerous other occasions you 
cashed checks payable to the order of the Indiana 
Flooring Company on similar endorsements to the 
said Chestnut. At the present time we are endeavor¬ 
ing to trace these checks and we shall notify you 
promptly when we have done so. In the meantime 
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we would ask that you kindly credit our special ac¬ 
count with the above sum and notify us to that effect. 
“Thanking you, we are, 

“Very truly yours, 

INDIANA FLOORING COMPANY. 

D. W. VON BREMEN, 

Secretary.” 

Appellee replied to above by letter dated March 28, 1918, 
as follows: 

“Mr. D. W. Von Bremen, 

234 Rider Avenue, 

New York City. 

“My Dear Sir: In reply to your letter of the 26th 
instant regarding a check of George E. Wyne for 
$233.88, in which you claim the same was endorsed 
without authority by your representative, J. G. Chest¬ 
nut, and the proceeds applied to his own use, will 
state that this check was cashed as set forth in your 
letter, on December 22, 1917, but the revocation of 
Mr. Chestnut’s endorsements on checks, drafts and so 
forth, did not reach us until the 22d of March of 
this year. With this condition of affairs you can¬ 
not, of course, expect us to comply with the request 
made in your letter of the 26th. 

“Trusting that you will understand our position 
and hoping that everything will turn out financially 
satisfactory, I beg to remain, 

“Yours very truly, 

ROBERT N. HARPER, 

President” 
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Appellant replied by letter dated March 29, 1918, as 
follows: 

“Mr. Robert N. Harper, 

President District National Bank, 

Washington, D. C. 

“Dear Sir: Your letter of the 28th instant re¬ 
ferring to the check for $233.88 which was cashed by 
our former employee J. G. Chestnut, is at hand, and 
in reply would state that we have never given you any 
authority to accept the endorsement except as out¬ 
lined in our letter of the 26th on checks drawn to the 
corporation, and in this case must insist that you ex¬ 
ceeded your instructions from us in cashing the check 
in question. I think that if you will look up your 
records that you will agree with our contention, and 
we will thank you to pass to our special account as 
requested in our letter of the 26th instant.” 

Appellee replied to above by letter dated April 2, 1918, 
as follows: 

“Mr. D. W. Von Bremen, 

Secretary-Treasurer Indiana Flooring Company, 
,• 234 Rider Avenue, New York City. 

“My Dear Mr. Von Bremen: Your letter of the 
29th regarding the request made of us in yours of 
March 26th to place $233.88 to your account due to 
certain supposed irregularities of J. G. Chestnut, has 
been received. 

“In reply will state that I have made a further and 
detail investigation and cannot find where instruc¬ 
tions have been given us which will permit the en¬ 
dorsement of your company’s name by Mr. Chestnut 

on back of checks. When I wrote I presumed that 

I 

I 
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such directions had been given on account of the 
resolution passed by your board of March 21st, as 
quoted in my letter of recent date to you. I will 
state to you now that without any additional in¬ 
formation it appears as though you are entitled to 
the $233.88 but for the time being I would prefer 
this remaining as an undecided question until we 
learn just what will be your course and determination 
\ regarding Mr. Chestnut. 

\ “We are indirectly informed that he is out on bail 
\ and assisting in locating the entire deficit, and that 
\ his family will make good any shortage which may 
\ be located. I take it for granted that this same pro¬ 
tection will cover any losses which might be sus¬ 
tained through error on our part in cashing checks 
by his endorsement. If I am in error in this, I will 
1 appreciate it very much if you will set me right. 

“Trusting I may hear from you promptly, and 
hoping that any temporary delays caused by this cor¬ 
respondence will not embarrass you, I beg to remain, 

ROBERT N. HARPER, 

President.” 

The letter of Mr. Harper, the president of the defendant 
bank, contains the following significant words: 

“In reply will state that I have made a further and 
detail investigation and cannot find where instruc¬ 
tions have been given us which will permit the en¬ 
dorsement of your company’s name by Mr. Chestnut 
on back of checks. When I wrote I presumed that 
such directions had been given on account of the 
resolution passed by your board of March 21st, as 
quoted in my letter of recent date to you. I will 
state to you now that without any additional in¬ 
formation it appears as though you are entitled to the 

4 9 
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$233.88, but for the time being I would prefer this 
remaining as an undecided question, until we learn 
just what will be your course and determination re¬ 
garding Mr. Chestnut.” 

Besides, Mr. Harper, in his testimony, again establishes 
the absence of express authority coming from the plaintiff 
to the defendant bank: 

“Q. When you wrote this letter I believe you testi¬ 
fied that you looked up among your files and in your 
records the instructions that were given to the bank, 
did you not? A. Yes. 

“Q. And the only instructions you found on file 
were those two resolutions dated April 10, 1915, and 
March 1, 1916. It is the custom of the bank to re¬ 
quire corporations to give instructions as to the finan¬ 
cial dealings with the bank and the question is how 
the funds will be withdrawn from the bank. A. 
These instructions are required to be in writing and 
we keep them on file. 

“Q. And they are open to your paying teller and 
your receiving teller? A. The record of the bank. 

“Q. Prior to writing the letter of April 2d, you 
had talked with Mr. Burns after the cashing of these 
checks, had you not, your paying teller? A. Prior 
to which? 

“Q. This letter of April 2d. That was after you 
made your investigation? A. Oh, yes. 

“Q. Prior to that you had not consulted your 
counsel about the defalcation? I am referring to 
April 2d. A. Yes, I had. 

“Q. So that, when you wrote this letter of April 
2d, you had consulted counsel? A. Yes, sir. 
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The testimony of Gregg C. Burns, although called by the 
appellant from necessity, for the purposes of this discussion 
is to be regarded as appellee’s witness, also establishes the 
affirmative proposition that the bank had no express 
authority to cash checks payable to the order of the plaintiff 
and endorsed by Chestnut. This testimony is as follows: 

“X did not have' instructions from plaintiff or any 
one else not to pay money on checks payable to the 
Indiana Flooring Company to Mr. Chestnut.” 

“I am quite sure Mr. Chestnut did not have a per¬ 
sonal account in the District National Bank.” 

“Q. Having no instructions not to cash checks, 
but having instructions as to the manner in which 
this account might be drawn against, you thought 
they were one and the same thing didn’t you? A. 
They are altogether different. One is putting money 
to the credit of the company, and the other is draw¬ 
ing money.” 

Asked if the only reason he was able to give for 
cashing these checks is that he had no instructions 
from the Indiana Flooring Company not to cash 
them, replied, “Yes sir, it is a very common practice 
for a corporation to cash checks. All checks they 
put in the bank are not deposited. I had no reason 
to create any suspicion.” 

“I had no instructions at all with respect to the 
cashing of checks.” 

That the court, in its charge to the jury, could not dis¬ 
cover any other evidence upon the face of the entire record 
upon the question of express authority appears from the 
charge of the trial court: 
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“I say to you that this resolution of authority 
which was given to the District National Bank which 
authorized Chestnut to countersign checks which 
were drawn upon the account of the bank there, is 
of no significance in connection with the question 
of express authority to cash checks or to endorse them 
for purposes other than deposit. I am going to call 
your attention to that same resolution later on in 
connection with the other aspect of this case, when I 
shall tell you that I think it does have some sig¬ 
nificance. 

“But in connection with this question of whether 
or not Chestnut was expressly authorized to do these 
things, that resolution has no significance. 

“There is a resolution, however, which came to 
the attention of the District Bank, and which was 
produced by the District Bank, having been sent to 
it, to which you should give more attention. Mind 
you, I am not telling you how much attention you 
should give to it, or how much weight you should 
think it is to have in your consideration of the case. 
I am just calling your attention to it so that you 
may not overlook the consideration of it, and so that 
you may say, in your opinion, what it means with 
reference to this question of express authority. 

“I refer, as you of course have inferred, to the 
resolution which was passed after these alleged 
misapplications of these checks. I cannot remember 
it in detail, but you may, if you think that it bears 
that interpretation, construe that into an admission 
on the part of the plaintiff that Chestnut did have 
authority to endorse these checks and cash them. On 
the other hand, it is for you and not for me, to say 
that it did not have any such meaning. 

“It is not entirely clear in my mind, and it may 
not be entirely clear in your minds—as to just what 
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the plaintiff meant by that resolution—whether it 
meant to admit, after the event, that he did have the 
authority, or whether it did not mean that. That is 
something for you to decide; and in deciding that 
you will take into consideration the situation as it 
then existed. That is to say, after these shortcom¬ 
ings had been discovered. 

“If you should say: ‘Well, that is an admission 
that there was that authority/ I say to you that it is 
not conclusive against the plaintiff in this case, be¬ 
cause it is something that happened after the event, 
but it is simply to be taken by you as evidence in the 
case, in order to enable you to answer this first ques¬ 
tion of whether or not Chestnut was expressly author¬ 
ized by the plaintiff to endorse these checks otherwise 
than for deposit.” 

The witness J. G. Chestnut, who cashed the checks in 
question and misappropriated the proceeds, was called as a 
witness on behalf of appellS^ and wholly failed to let any 
light whatsoever upon the question of express authority 
from the appellant to the appellee bank authorizing the 
bank to cash checks drawn to the order of the appellant 
bearing the personal endorsement of the witness. 

The witness was asked a direct question by appellee’s 
counsel as to whether he had authority to endorse checks 
payable to the order of appellant. Whereupon the follow¬ 
ing occurred: 

“Q. State whether or not you were authorized by 
the plaintiff to endorse its name on checks payable to 
it and received in connection with its business in the 
District of Columbia?” 

Witness resuming: “I actually did endorse the 
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name of plaintiff or checks payable to it, both with 
a rubber stamp and in long hand. I frequently en¬ 
dorsed checks payable to the company in long hand 
by writing my name and initials under the name 
of the company. Checks were endorsed by the book¬ 
keeper in Washington, with a rubber stamp.” 

Also the witness was further asked and answered as 
follows: 

“Q. State whether or not it was sometimes neces¬ 
sary or advisable in the course of business, for you 
to endorse such checks and collect them rather than 
to deposit them, and if so why? A. It may have 

/ been necessary but I do not remember whether it 
ever was, in the course of business. I cannot recall 
now.” 

That the witness never had occasion to cash a check pay¬ 
able to the appellant appears from his own testimony: 

“In connection with the business of the plaintiff 
I needed cash to pay labor and various other ex¬ 
penses—traveling expenses. I got it by drawing the 
company’s check (a check on the District National 
Bank for the amount required).” 

That the express authority to endorse appellant’s name 
for deposit did not carry with it the authority to cash is 
well settled in the case of American Saw Company vs. First 
National Bank, 60 N. J. L., 417: 

“The secretary of the company had power to en¬ 
dorse checks, draw drafts on others, and counter¬ 
sign checks. The court held: Tt is impossible to 
distort such sanction into the implied bestowal of 
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power to endorse for the purpose of immediately ob¬ 
taining possession of money.’ 

“In the above case Bissel, the secretary, cashed 
over the counter customers checks at irregular inter¬ 
vals over a period of two and one-half years, and 
obtained about $17,000. The court said regarding 
the first check so cashed: ‘The demand offered an 
entirely new course of business, conspicuously at 
variance with, and utterly destructive of the safe¬ 
guard of the doubly signed check, and ignorant or 
regardless of the treasurer’s prerogatives which had 
heretofore been carefully maintained.’ ” 

* 

“One authorized to make restrictive indorsements 
is not authorized to make a general endorsement. 
Any person taking checks made payable to a cor¬ 
poration, which can only act by agents, does so at 
his peril.” 

Standard S. S. Co. vs. Com. Ex. Bank, 220 
N. Y., 478, 1917. 

In Scaap vs. First National Bank of Fort Smith, vol. 137, 
Ark., Reports, page 252, John Scaap brought suit in the 
Municipal Court of Texarkana, Arkansas, against the State 
National Bank of Texarkana to recover on certain checks 
which he alleged belonged to him and were collected by the 
bank and held by it after demand made by him for the 
amount so collected. 

In discussing the foregoing facts the court, on page 258, 
used the following language: 

“The question of whether the payee of the check 
may recover its proceeds from the bank which has 
cashed it or which has collected it on an unauthorized 
indorsement is presented to this court for the first 
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time. The general rule on the question is stated by 
Morse on Banks and Banking (5th Ed.), vol. 1, sec. 
284, page 491, as follows: Tf a negotiable instrument 
having a forged indorsement comes to the hands of a 
bank and is collected by it, the proceeds are held for 
the rightful owners of the paper, and may be recovered 
by them, although the bank gave value for the paper, 
or has paid over the proceeds to the party depositing 
the instrument for collection.’ In the present case 
the money collected by the banks on the checks be¬ 
longing to Scaap, the general rule is that an unau¬ 
thorized indorsement is a nullity. The hank's posi¬ 
tion at law is the same as if they had taken the 
checks belonging to Scaap and collected the money 
on them without any indorsement at all, and when 
without lawful right, the bank converted them into 
money, the proceeds were substituted for the checks 
and subject to Scaap s demand for his money. The 
bank held the checks for plaintiff Scaap, who was 
their lawful owner, and they could not be exonerated 
from their obligation by paying the amount to an¬ 
other who had never been authorized to receive it. 

“The cases are based upon the theory of ratifica¬ 
tion by the payee or owner of the check, of its collec¬ 
tion from the drawee, and that the collecting bank 
can be held as for money had and received, and that 
the payments by the drawee bank to the collecting 
bank with the forged or unauthorized indorsement 
thereon, is evidence that the check was accepted and 
paid by the drawee bank, which acts the payee rati¬ 
fied. In other words, the true owner of a check, with 
a forged or unauthorized indorsement, may ratify 
the act of a bank in receiving it, in that condition; 
and collecting the proceeds or paying them out with¬ 
out authority and had not ratified the forged or un¬ 
authorized indorsement. In such cases the bank can- 
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not avoid liability by showing that its condition was 
governed by good faith and the payee is entitled to 
recover unless he has been guilty of fraud or negli¬ 
gence in the matter.” 

Further on, the court said in its opinion: 

“As we have already seen, Slates, the agent of the 
plaintiff, had no right to indorse the checks with the 
plaintiff’s name and the plaintiff’s right to the checks 
remained precisely as it was before Slates undertook 
to indorse them for him. The checks therefore, 
when received by the defendants, were the property 
of the plaintiff and in that case he may, as we have 
seen, ratify the action of the banks in receiving the 
checks and collecting their proceeds without ratifying 
the unauthorized act of his agent in indorsing the 
checks in the name of the principal.” 

II. 

There was not sufficient evidence to go to the jury 
upon the question of implied authority of Chestnut 

TO CASH CHECKS PAYABLE TO THE ORDER OF APPELLANT. 

The foregoing is clearly set forth in assignment of error 
number six, as follows: 

“The court erred in refusing to grant the fifth 
prayer of the plaintiff as follows: 

“ ‘The jury are instructed that there is no evidence 
to go to the jury upon the principle of estoppel by 
reason of any implied authority given by the plain¬ 
tiff to J. G. Chestnut and they are accordingly di¬ 
rected to bring in a verdict for the plaintiff upon 
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all items of the bill of particulars with the exception 
of seven checks as follows: 

Nov. 20, 1915, No. 1745, Harry A. Kite.. $100.00 
Feb. 2, 1918, No. 4601, Harry A. Kite.... 50.00 

June 17, 1916, No. 1698, W. C. & A. N. 

Miller . 100.00 

Sept. 23, 1916, No. 1710, J. H. Nolan.... 60.60 

Aug. 5, 1916, No. 1938, H. G. Smithy.... 100.00 

July 5,1917,No. 1209, Harry F. Barya_ 14.75 

Dec. 18, 1916, No. 54, John I. Howe, p. p. 

C. B. Hight . 56.00 

$481.35 

“ ‘With respect to which there remains some ele¬ 
ment of doubt as to whether or not said checks were 
actually deposited to the credit of the plaintiff.’ ” 

The items excluded from the operation of the foregoing 
instruction, amounting to $481.35, in no way involve the 
propriety of urging upon the court that there should have 
been an instructed verdict for appellant for the items set 
forth in the bill of particulars, with the exception indicated. 

The same principle is also involved in assignment of error 
number nine, as follows: 

“The court erred in charging the jury, at the re¬ 
quest of the defendant, as follows: 

“ ‘You are instructed that in order to pass title to 
checks payable to the plaintiff, or to its order, in¬ 
cluding the checks offered in evidence in this case, 
it was necessary for the name of the plaintiff to be 
endorsed on such checks by some one authorized to 
do so, and if you believe from the evidence that it 
was the practice of John G. Chestnut to endorse the 





name of the plaintiff on such checks payable to the 
plaintiff or to its order, as came under his control 
in connection with his business duties, and that such 
practice would have been known to it (the plaintiff), 
had it exercised proper and reasonable diligence and 
supervision over the actions of the said Chestnut in 
connection with said business, the plaintiff is estopped 
from denying the authority of Mr. Chestnut to en¬ 
dorse such checks, including those offered in evidence 
in this case, and your verdict should be for the de¬ 
fendant.’ ” 

That the court was impressed with the fact that there 
was no evidence for the jury to consider upon the question 
of implied authority or holding out appears from the mem¬ 
orandum filed by the court in denying the appellant’s motion 
for a new trial as follows: 

“Motion for a new trial has been made in this case 
on the ground that the verdict is contrary to the evi¬ 
dence and that it is contrary to the weight of the 
evidence. 

“The jury answered two questions. There was 
evidence to sustain the first finding of the jury of 
express authority to endorse the checks, but I think 
that there was no evidence or at least not sufficient 
evidence to support the second finding to the effect 
that defendant was induced by appearances for which 
plaintiff was responsible in cashing the checks. How¬ 
ever as the verdict is supported by the former finding 
it cannot be set aside. 

“The motion is overruled. 

WALTER I. McCOY, 

Chief Justice 
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Upon the question of implied authority, the considera¬ 
tion of which the trial court held in its memorandum deny¬ 
ing a motion for a new trial, that there was not sufficient 
evidence to go to the jury, the leading case of American 
Saw Company vs. First National Bank, 60 N. J. L., 417, 
though a stronger case on facts for the appellee upon the 
question of implied authority, is conclusive against ap¬ 
pellee’s contention. 

On page 426 the court in its opinion said: 

“It is equally clear that Bissell was not impliedly 
given authority to endorse otherwise than for de¬ 
posit. Authority by implication could arise only from 
a course of dealing sanctioned by the directors. The 
only course of dealing in financial affairs unrecog¬ 
nized by the by-laws which appears to have been 
known to, and would have had the sanction of, the 
directors, was an exercise by the secretary of the 
powers which the proposed amendment to the by¬ 
laws sought to confer upon him—that is, endorsing 
for deposit, countersigning checks and drawing drafts 
upon debtors. It is impossible to endorse for the 
purpose of immediately obtaining possession of money. 
Such a practice was never known to the directors or 
sanctioned by them. On the contrary, as has already 
been stated, such indorsing was in direct conflict with 
the practice of drawing money, which was the policy 
of the by-laws and alone had the sanction of the 
directors. 

(“Nor can there be found in the proofs any fact 
which shows that the company suffered false ap¬ 
pearance of authority in Bissel which could have 
misled the defendant.”) 
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In the case of People vs. Bank of North America, 75 N. 

Y., 547, the facts are stated in the syllabus as follows: 

“P. was styled “cashier” in the treasurer’s office; 
his general duties were to keep the treasurer’s ledger 
and cash book and bank pass books, to make bank 
deposits and to make certain petty cash disburse¬ 
ments; it was no part of his duty to endorse drafts, 
he was expressly prohibited from doing so, and upon 
several occasions when he assumed to do it, the 
treasurer, when it came to his knowledge, forbade it. 
Held, that the evidence authorized a finding that P. 
had no authority express or implied to endorse.” 


The court in discussing the question of implied au¬ 
thority under the principle of estoppel, used the following 
language on page 560 of its opinion: 


“The defendant also invokes the doctrine of estop¬ 
pel against the State and claims that the plaintiffs 
cannot dispute the authority of Phelps to endorse 
these drafts. An estoppel in pais can arise only when 
a party, either by his declaration or conduct, has in¬ 
duced another person to act in a particular manner. 
It becomes important, therefore, to inquire, in this 
case, what Raines did to induce the defendant to take 
these drafts in reliance upon the indorsement of 
Phelps. He did not know of the indorsement of these 
drafts and hence in no way acquiesced in such en¬ 
dorsement. It matters not that he permitted Phelps 
to be called cashier, and to receive and deposit in 
banks moneys, checks and drafts; that he permitted 
him to have a cash account in his own name, and 
to make certain cash disbursement, and do a variety of 
other things needless now to particularize. It matters 
not that Phelps made, besides the indorsements upon 
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the drafts in question, indorsements of the same kind 
upon fifteen other drafts. All of such other indorse¬ 
ments were made without the authority of Raines; 
and nearly all of them were unknown to him until 
after all the drafts now in question were indorsed; 
and so far as they came to his knowledge, they were 
objected to. The defendant did not know of any of 
those other indorsements or of any of the other facts 
here alluded to; and hence could not have been in¬ 
fluenced or induced to act by them.” 


It is submitted, the case of Crane vs. Postal Telegraph and 
Cable Company, 48 App. D. C., 54, is not in conflict with the 
foregoing authorities. 

In this case, according to the opinion of the court on 
page 59: 

“We have a situation in which the plaintiff ap¬ 
pointed a cashier of its local business, with all the 
power usually belonging to such a position, so far as 
defendants knew, except in the particular already 
noted with regard to drawing checks against the 
funds of the plaintiff, and one other which, however, 
has no bearing on the case; and where for more 
than six consecutive years different cashiers of the 
plaintiff, including the one whose right to act for 
the plaintiff is in question, exercised, to the knowl¬ 
edge of the defendants and with the apparent ac¬ 
quiescence of the plaintiff, the authority which is 
now denied. And the problem is as to whether or 
not these things would have been sufficient, if sub¬ 
mitted to the jury, to warrant a finding that the de¬ 
fendants, when they cashed the checks, were justi¬ 
fied in believing that Green—the cashier—had from 
the plaintiff the power which he asserted.” 


i 
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In instant case we have not the case of the cashier who 
might be presumably authorized to cash checks payable to 
the plaintiff, but the case of a manager, whose authority with 
respect to the disposition of checks received by him, payable 
to the order of appellant was limited to authority to deposit 
to the account of the appellant—a situation well known to 
the appellee bank. Besides, Chestnut, the manager of ap¬ 
pellant company never had any occasion to indorse a check 
for the purpose of having cash available for the use of ap¬ 
pellant, for the reason that the appellant had taken the pre¬ 
caution to provide for this situation by opening a special 
account and placing with the manager, Chestnut, checks 
signed in blank by one of its officers, which permitted Chest¬ 
nut to get cash on these checks ad libitum by the simple 
act of his own countersignature. This also was known to 
the bank and was inconsistent with any assumption on the 
part of bank officials that Chestnut could cash checks pay¬ 
able to appellant, which, under the terms of the express 
authority to the bank, could only be deposited in said bank 
to the credit of appellant. 

In this aspect of the case, the court in the case of Grane 
vs. Postal Telegraph & Cable Company, supra, manifestly 
let that case go to the jury upon the theory that several 
cashiers of the plaintiff company had been permitted “with 
the apparent acquiescence of the plaintiff” to cash the checks 
in question. That this was the view of the court appears 
from its opinion, on page 60: 

“The Supreme Court of Ohio in Sturges vs. Bank 
of Circleville, 11 Ohio St., 153, 167; 78 Am. Dec., 
296, said that ‘a cashier is defined to be one who has 
charge of money, or who superintends the books, 
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payments and receipts of a bank or monied institu¬ 
tions/ His authority, comparable to that of any 
other agent, may be proved in many ways. ‘It may 
be inferred from the general manner in which, for a 
period sufficiently long to establish a settled course 
of business, he has been allowed without interference 
to conduct the affairs/ of his employer. Martin vs. 
Webb, 110 U. S., 714; 28 L. Ed., 49, 52; 3 Sup. Ct. 
Rep., 428. Fifth Savings Bank vs. First National 
Bank, 48 N. J. L., 413; 7 Atl., 381, the question 
was with respect to the authority of the treasurer of 
a corporation. He had pledged securities of his em¬ 
ployer for money which he fraudulently applied to 
his own use. The employer denied his authority 
to make the pledge. There was a verdict for the 
plaintiff. In reviewing the question the Court of 
Errors and Appeals of New Jersey said: ‘When, in 
the usual course of business of a corporation, an offi¬ 
cer has been allowed to manage its affairs, his author¬ 
ity to represent the corporation may be implied from 
the manner in which he has been permitted by the 
directors to transact its business. * * * In such 

cases, the authority of the officer does not depend so 
much on his title, or on the theoretical need of his 
office, as on the duties he is in the habit of perform¬ 
ing” 

III. 

There can be no proper issue for the jury upon the 

QUESTION OF IMPLIED AUTHORITY UNLESS THE CIRCUM¬ 
STANCES CONNECTED THEREWITH WERE KNOWN TO AND ACTED 
UPON BY APPELLEE AT THE TIME OF CASHING THE CHECKS IN 
QUESTION. 

This principle is embodied in assignment of error num¬ 
ber four and the second part of seven, as follows (R., 25): 
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“The court erred in refusing to grant the third 
prayer of the plaintiff as follows: 

“ ‘The jury are further instructed that the defend¬ 
ant bank is liable to the plaintiff as set forth in in¬ 
structions 1 and 2 hereof unless it shall appear that 
the plaintiff had acquiesced in and recognized such 
indorsements as being made by its authority and that 
the defendant knew of such acquiesence by the plain¬ 
tiff prior to cashing the checks in question/ ” 

“7. The court erred in directing a verdict for the 
defendant upon the affirmative answer of the jury to 
the following questions propounded by the court: 

“ ‘2. The defendant was (not) induced by appear¬ 
ances for which the plaintiff was responsible in tak¬ 
ing the checks mentioned in the declaration other¬ 
wise than for deposit to the plaintiff’s credit/ ” 

Manifestly any holding out of Chestnut by appellant 
amounting to implied authority to cash the checks, must 
have misled appellee before the latter can escape liability 
for cashing the checks in question. That there was no 
such holding out and that appellee assumed the right to 
cash these checks without being misled by any condition on 
the part of the appellant in its dealings with Chestnut ap¬ 
pears from the testimony of Gregg C. Burns, who, though 
called by the appellant, was the paying teller of the appellee 
throughout the period the checks sued on were cashed, and 
who would have known, if anybody knew, of any conduct 
on the part of appellant which caused appellee to think that 
Chestnut had any implied authority to cash the checks. 
The testimony of Burns affirmatively disposes of this aspect 
of the case in favor of appellant’s contention. It is as fol¬ 
lows (R., 46, 47, 48): 

6? 
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“I was in the employ of the District National Bank 
for eight years. Prior to that time I was with the 
Citizens Savings Bank. I knew Mr. Chestnut while 
I was at the Citizens Savings Bank. He was a de¬ 
positor there. I recollect when the Indiana Floor¬ 
ing Company opened its account with the District 
National Bank in 1915. Mr. Chestnut became im¬ 
mediately identified with this account. I have been 
shown the two resolutions from the Indiana Floor¬ 
ing Company to the District National Bank and was 
familiar with the fact that checks withdrawing funds 
from the District National Bank had to be counter¬ 
signed by Mr. Chestnut. Mr. Chestnut was the 
manager of the Washington branch of the Indiana 
Flooring Company. I cashed these checks. I actu¬ 
ally paid the money to Mr. Chestnut. I knew Mr. 
Chestnut had full charge of the Washington branch 
of the Indiana Flooring Company. I began cashing 
checks for him I would say a month, or two or 
three months after the account was opened by the 
Indiana Flooring Company and continued this as 
long as he was employed by the company. No one 
made any objection to my cashing such checks. I 
did not have instructions from plaintiff or any one 
else not to pay money on checks payable to the In¬ 
diana Flooring Company to Mr. Chestnut” (R., 
46). 

“Witness further testified: I knew that Mr. Chest¬ 
nut had a lot of checks signed in blank which needed 
only to be countersigned by him and filled out. 
* * * The fact that it required two signatures, 

Mr. Chestnut’s signature, being on checks which 
had been sent him in blank to withdraw money, did 
not affect my mind in any way as to his right to en¬ 
dorse and cash checks. The withdrawing of money 
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by the check of the company countersigned by Chest¬ 
nut had no connection whatever, so far as I knew, 
with his endorsing and cashing checks. * * * 

On all the checks that were presented to me by Mr. 
Chestnut and cashed by me at the paying teller’s 
window there appears the name of Indiana Flooring 
Company and under that simply the words J. G. 
Chestnut, all written in long-hand. * * * Had 

no instructions not to cash checks that were presented 
over the counter by Mr. Chestnut. * * * Asked 

if the only reason he was able to give for cashing 
these checks, is that he had no instructions from the 
Indiana Flooring Company not to cash them, replied, 
Yes, sir; it is a very common practice for a corpora¬ 
tion to cash checks” (R., 47). 

“Q. With the endorsement on these checks as they 
were presented to you, did it occur to you that the 
Indiana Flooring Company would know anything 
about that endorsement? A. I did not question that. 
I had no reason to suspect anything about it. I did 
not consider it at all. I gave it no thought whatever. 
Where a deposit is to the credit of a corporation, 
the bank only pays checks against that deposit ac¬ 
count under instructions from that corporation, con¬ 
veying in some appropriate way to the bank. We 
have to have some instructions with respect to that 
before paying it out. It is a common occurrence for 
a corporation to cash checks. Where there was 
nothing said about it you would ordinarily take it for 
granted somebody would have the authority to do it 
and that is why I did it in this case. I had no in¬ 
structions at all with respect to cashing of checks” 
(R., 48). 

In other words, the contention of appellant is that what¬ 
ever inattention on the part of the appellant to the conduct 
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of its business in Washington, in so far as Chestnut was 
concerned, yet if this inattention, if any such existed, did 
not involve a holding out of authority to cash checks by 
Chestnut that was known to and relied upon by the appellee, 
then such conduct on the part of appellant, however flagrant, 
would not excuse the bank from liability. 

The case of the People vs. Bank of North America, 75 
N. Y., 547, supra, is exactly in point and the language of the 
court in its opinion, in addition to the language already 
quoted, is conclusive of the correctness of appellant’s 
contention: 

“The defendant did not know of any of those 
other indorsements or of any of the other facts here 
alluded to; and hence could not have been influenced 
or induced to act by them. It had no knowledge of 
any fact existing prior to these indorsements which 
induced or could induce it to suppose that Phelps 
had authority to make the indorsements or to deal 
with the drafts. It saw the indorsements, and acted 
upon them. It was induced to act by the unauthor¬ 
ized indorsements, and not by anything preceding 
them, or anything said or done by Raines. There 
is, therefore, the absence of the main groundwork 
of an estoppel, to wit, that the party claiming its 
benefit must have been induced to act in reliance 
upon the admissions, appearances or conduct which, 
he claims, the other party shall not be permitted to 
gainsay (Dezell vs. Odell, 3 Hill, 215).” 

The court further, on page 561, uses, also, this significant 
language: 

“Besides, it does not appear that Raines ever knew 
of any other indorsements by Phelps of drafts drawn 
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upon the same banks upon which the drafts in 
question were drawn (Reynolds vs. Lounsbury, 6 
Hill, 534; Strong vs. Strickland, 32 Barb., 284; Pick¬ 
ard vs. Sears, 6 Ad. & E., 475; Freeman vs. Cooke, 2 
Exch. R., 654; Carncross vs. Lorimer, 3 Macq. H. of 
Lord’s Cases, 829; Morris vs. Bethell, L. R., 5 C. P., 
47). It is said also that the facts which existed in 
and about the treasurer’s office, and the relations and 
dealings between Phelps and the treasurer were such 
as to give Phelps apparent authority to make these 
indorsements, and hence that the State is bound by 
them. Apparent authority operates only by way of 
estoppel, and can take the place of real authority 
only w T hen some person has acted upon the appear¬ 
ances. Here the facts which are claimed to have 
given the apparent authority were wholly unknown 
to the defendant, and hence cannot be claimed to 
have influenced its action.” 

While this court held in the case of Crane vs. Postal Tele¬ 
graph & Cable Company, 48 App. D. C., 54, that where one 
person puts another in a situation which indicates to those 
who deal with him that he holds out a certain authority, the 
. former is estopped to deny the existence of such authority 
against those who relied upon the appearance of power thus 
permitted to be exercised, yet it is very clear throughout its 
opinion that in the estimation of the court no case of this 
character could go to the jury unless the conduct amount¬ 
ing to an estoppel on the part of the appellant was known 
to and actually misled the appellee. 

This principle is clearly set forth in the court’s opinion, 
on page 61, as follows: 
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“Where one person knowingly permits another 
without objection to represent him, or puts the other 
in a situation which indicates to those who deal with 
him that he holds a certain authority, the former 
is estopped from asserting, against those who relied 
upon the appearance of power thus permitted or 
given, that the putative agent was not ‘acting within 
the actual limits of his authority.’ ” 

From the foregoing it is clear that the court committed 
manifest error in not instructing the jury in strict accord¬ 
ance with appellant’s assignment of error number four. 

IV. 

The Court erred in receiving in evidence the reso¬ 
lution OF THE BOARD OF DIRECTORS OF APPELLANT PASSED 

on March 21, 1918. 

This principle is covered in assignment of error number 
three (R., 24), as follows: 

“3. The court erred in receiving in evidence the 
following resolution of the plaintiff company: 

“ ‘Minutes of a special meeting of the board of di¬ 
rectors of the Indiana Flooring Company, held at 
the office of the company, 234 Rider Avenue, New 
York City, on the 21st day of March, 1918. 

“ ‘Present, H. A. Batcheler, Jr., Leon Isaacson, 
and Daniel W. Von Bremen. 

“ ‘Mr. Batcheler, as president, presided. The presi¬ 
dent then stated the objects for which the meeting 
. was called, to wit, for the purpose of discontinuing 
the authorization of the signature of J. G. Chestnut 
countersigning checks of the Indiana Flooring Com- 
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pany drawn on the Indiana Flooring Company’s spe¬ 
cial account carried in the District National Bank, 
Washington, D. C. ; and so forth. 

“ * Resolved, That authorization to the District Na¬ 
tional Bank to accept and pay any monies on the 
counter signature or on the endorsement of J. G. 
Chestnut on any checks, drafts, and so forth, and so 
forth, of the Indiana Flooring Company, is hereby 
revoked to take effect from the date of this meeting, 
and it is further 

“ 1 Resolved, That the District National Bank be, 
and hereby is, authorized to accept the counter-signa¬ 
ture of L. L. Lehmer on checks drawn on the “In¬ 
diana Flooring Company Special Account.” 

(Signed) “ ‘D. W. VON BREMEN.’ 

“The above is a true and accurate copy of the origi¬ 
nal minutes of the above meeting. 

(Signed) “D. W. VON BREMEN, 

Secretary” 

Manifestly the word “revoked” in said resolution, relating 
to the alleged previous authority of Chestnut to cash checks, 
amounts only to an inartificial use of language, because the 
letter of Mr. Harper, the president of appellee bank, to¬ 
gether with the testimony of Burns, the paying-teller of the 
bank, set forth in full above, establish beyond all peradven- 
ture that there was no express authority given to Chestnut 
to cash the checks of appellant. It becomes perfectly ap¬ 
parent, therefore, that this so-called “revocation” resolution 
had no basis in fact, because the president of the bank and 
the paying-teller of the bank testified emphatically tha't no 
such previous express authority existed. 
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The rule of law is perfectly clear that where the existence 
of an alleged contract is the only point in issue, an instruc¬ 
tion which directs the jury to determine from the evidence 
what the contract was is erroneous. This is particularly true 
where the contract or endorsement thus submitted to the jury 
is irrelevant to the issue and might mislead the jury by 
directing its consideration to an issue not properly raised by 
the evidence. 

9 Cyc., 779. 

It is manifest that the construction of the resolution of 
March 21,1918, was for the court alone and the court should 
have excluded this resolution from the consideration of the 
jury as furnishing no support whatever to appellee’s theory 
that there had been an express authorization. 

For the foregoing reasons it is respectfully submitted 
that the judgment of the lower courts be reversed. 

C. CLINTON JAMES, 

E. HILTON JACKSON, 

THOMAS L. ZIMMERMAN, Jr., 

Attorneys for Appellant. 
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In lljp (Court of Appeals 

OF THE DISTRICT OF COLUMBIA, 

October Term, 1921. 


No. 3672. 


INDIANA FLOORING COMPANY, A CORPORA¬ 
TION, APPELLANT, 

vs. 

DISTRICT NATIONAL BANK OF WASHINGTON. 


Brief and Argument on Behalf of Appellee. 


Statement of Facts. 

Appellant, a corporation, hereinafter called plaintiff, 
sued appellee, hereinafter called defendant, to recover 
$5,579.39, the aggregate amount of sixty-one checks pay¬ 
able to the order of plaintiff, alleged to have been cashed 
by the defendant and the money paid to plaintiff's 
partner, or manager of its Washington branch, John G. 
Chestnut. During the trial three checks aggregating 
$186 were withdrawn from the suit (Rec., p. 40). Plain¬ 
tiff claimed Mr. Chestnut was without authority to cash 
the checks and that defendant was liable to it for money 
had and received. 

Appellant was engaged in the business of laying hard 
wood floors in New York City, Washington and Boston. 
Its Washington branch, established in April, 1915, was 
under the management and control or Mr. uhestntrtT 
either as a partner with the plaintiff, or as its general 
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manager (pp. 64, 65, 66), his actual relation being in dis¬ 
pute. He was depended upon to run the Washington 
business (p. 35). He had previously conducted a similar 
business in Washington, and was acquainted (p. 34), 
whereas the officers of the plaintiff were wholly unac¬ 
quainted, with the Washington trade. He testified that 
his agreement with the plaintiff provided that he was to 
receive 50 per cent of the profits of the business in addi¬ 
tion to a drawing account, and stand 50 per cent of its 
losses (p. 64), saying, “I was to get 50 per cent of the 
profits and stand 50 per cent of the losses. I am positive 
of it,” mentioning a written agreement with plaintiff 
(p. 71). Plaintiff claims Mr. Chestnut was the manager 
of its Washington branch with the right to draw “about” 
$30 weekly and to receive 50 per cent of the profits of 
the business, but was not to share in its losses (p. 34). Its 
principal officer and owner could not “recall” if there was 
a written agreement with Mr. Chestnut (p. 34). It would 
not permit its minute book to be seen. 

Mr. Chestnut had entire charge of the Washington 
business (pp. 34,35,65). The plaintiff exercised no supervi¬ 
sion over his management (p. 66). He was not under bond 
(p. 36). According to plaintiff, its principal owner visited 
Washington but once a month (p. 35). According to Mr. 
Chestnut, officers of plaintiff came to Washington 
“about four times a year, maybe not that often,” and 
then “for a general outline of the business for the com¬ 
ing season” (p. 61). Mr. Chestnut found customers, passed 
upon their credit, made measurements and computa¬ 
tions, gave estimates or bids, solicited and took all orders 
for work, made all contracts, decided when and how all 
work was to be done, and decided what help was needed. 
He employed and discharged all workmen and employees, 
fixed terms of payment (pp. 35, 65), extended or refused 
credits, decided time, manner and amounts of payments, 
made all collections, receiving.paynifints in. cash, promis- 
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sory notes and checks pay able to the 

T>r to himsMl' (p. 6b'}; eTiHorsed, cashed or deposited 
such checks; decided what merchandise was needed, 
bought merchandise and paid therefor by check or in 
cash, had control and supervision of deposits and bank¬ 
ing (testimony of von Bremen and Chestnut), and was 
known in this District as having entire charge and control 
of the business (testimony of Burns, Dunigan, O'Neil, 
Smithy and Wire). He conducted the business as he 
would his own, merely reporting to the company from 
time to time what he had done. He alone dealt with the 
customers of the business, plaintiff had no communica¬ 
tions with them (p. 35). Blank checks, signed by an 
officer of the company, 50 (or 500) at a time, were de¬ 
livered by plaintiff to Mr. Chestnut for him to counter¬ 
sign, fill in such amount as he pleased and cash them at 
the defendant bank (pp. 34, 38, 68). 

Plaintiff contends that it did not authorize Mr. Chest¬ 
nut to endorse the checks in suit and receive the proceeds 
there of. It con cedes his authority to endorse these par- 
ticuIaTchecks^ih the hiafT tihT m 

IpTSynSut "denies his^autho rity to ca^lhem^"MTr. von 
Bremen, plaintiffs prlncfpaTowner and witn'ess, on cross- 
examination admitted authority in Mr. Chestnut to en¬ 
dorse these checks as they were endorsed, (pp. 36, 37) 

savi 


deposit tfiem with defendant (p. 44). He also testified 
lat the supervision of’platntifPs banking business “was 
entirely up to Mr. Chestnut"; (p. 35) that he (witness) 
knew it was necessary for plaintiff’s name to be endorsed 
on the checks before title thereto could be passed, saying 
“of course it was necessary to endorse them in order to 
deposit them in order to make them negotiable." He 
knew that and gave Mr. Chestnut that authority (p. 36). 
Mr. Chestnut testified he had no instructions as to en¬ 
dorsing checks, but “assumed that as a necessary incident 
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to the business” (p. 68). The checks received from cus- 
to mers were never sent to inc\v Vo rk for en dorsement and" 
■■ crfreTnever seen by anyone other than Mr. Chestnut or 
——t h us y U T ttfcTlr hnr Mr. Ton Bremen says he expected the 
- r fre EffTto Be endorsed with a rubber stamp (p. 36); 
that he gave orders to have a stamp made, but did not 
follow up to see if one was made (p. 37). Mr. Chestnut 
testified he endorsed the checks either in longhand, by 
writing the name of the company on them, or with a rub¬ 
ber stamp (p. 67) as was convenient that he cashed 
checks made payable to the plaintiff, “probably weekly’’ 
(p. 67) the proceeds of some of which were used for the 
plaintiff’s benefit (p. 68) pi tiff knew that a large 
number of checks were being received eacK year, that 99 
p er cent of its collections were in the form of checks 
"~(p. 35). Some of the checks in suit were drawn on the 
defendant. Most of them were drawn on other banks, 



cashed by the defendant and subsequently collected 
from the banks on which they were drawn. 

Plaintiff is a close corporation, practically owned and 
controlled by the witness D. W. von Bremen (p. 34). 
Its banking business with the defendant was in two 
accounts. One, called “general account,” is of no par¬ 
ticular interest. In that known as the “special account,” 
funds produced by the Washington branch were sup¬ 
posed to be deposited. Checks withdrawing funds from 
the special account were to be signed by plaintiff’s presi¬ 
dent or treasurer, and countersigned by Mr. Chest¬ 
nut as authorized by plaintiff’s minutes (pp. 27 and 28). 
No instructions were given the defendant as to the 
depositing or cashing of checks, and plaintiff’s counsel 
are in error in stating on page 2 of their brief that de¬ 
fendant had instructions to the effect that Chestnut 
had authority to endorse its checks for deposit. 

It is conceded that defendant cashed all but ten of the 


checks sued upon. These ten checks aggregate $667.35. 



5 


The defendant’s former teller testified, “I be¬ 
lieved Mr. Chestnut had the right to cash checks for 
the Indiana Flooring Company. I believed I was pay¬ 
ing them to the Indiana Flooring Company, and that 


the Indiana Flooring Company was getting the money 
for the checks. I had no instructions with respect 
to the cashing of checks [p. 48). 

The check book furnished Mr. Chestnut by the 


plaintiff had duplicate stubs, on each of which the 
collections in detail, showing the name of the debtor 
and the different amounts paid, were supposed to be 
entered. The aggregate on each stub was expected to 
correspond with the deposit made on that date. This 
stub book was the book of original entry; from it all 
posting was necessarily done. A s et of bo pka^waa^—* 
kept in Washington, to which the items entered on the 
stub were carried. A similar set were kept in 
YorE,~in which were entered the items appearing on 
the duplicate stub forwarded to New York. (p. 65.) If 
the entries made on the two stubs were the same, the two 
sets of books should have been alike. If any item of 
collection was omitted from one stub, the books would 
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e supposed to be sent to the 
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principal officer TS&tified that he did not know or care 
what books were kept in Washington, that he never 
inspected them; (p. 35) that he did not know “what their 
methods of keeping books in Washington were”; that 
he never investigated to see what books were kept, 
saying “I do not know anything about the books here. 
. . . I was not interested in them,” (p. 34) they kept 

books here for “their convenience and guidance”; (p. 34) 
that he never looked to see what they were and was not 
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particularly concerned as to how they were kept (p. 38), 
“it was left to his (Mr. Chestnut’s) discretion”; (p. 57) 
that all bills to customers were sent from the Washington 
office (p. 38) and the home office had no communications 
with the customers of the Washington branch (p. 35). 

i 

In March 191 8, the pjain tiff for the first time under- 
Inspect' Mr! ^ Chestnut’s books and accounts, 
and in four days found that he was short (p. 36XJBhortly 
after Mr . Chestnut entered frysi ness relations with 
certainly as early aa February 1916 (p in,"Kg 
:s payable to the plaintiff’s order at 
the defendant bank where he was known as plaintiff’s 
manager, in full charge of the Washington business 
(p. 46). The then paying teller of defendant, called as a 
witness by plaintiff, knew Mr. Chestnut was in full 
charge of the Washington business, and that he had 
checks signed in blank, which, to be used, needed only 
to be countersigned by him and the amount written in 
(p. 47). I^jcast ing of checks, at least 150 in number, 
continil^cT^throughoutthe “time Mr. Chestnut was with 
the plaintiff. Defendant cashed 51 of them. Plaintiff 
contends it cashed 58 checks. It claims that Mr. 
Chestnut wrongfully appropriated the proceeds of such 
checks. Defendapti ha^Jafl natipjet of jfeis alleged wrong 
doing until March 26, 1918 (p. 38). Th is notice w as 
Tfi the form of a copy of minutes of the board of di¬ 
rectors of plaintiff, wherein it was resolved: 

“That authorization to the District National 
Bank to accept and pay any monies on the 
counter signature or on the endorsement of J. G. 
Chestnut on any checks, drafts, and so forth, 
of the Indiana Flooring Company, is hereby re¬ 
voked to take effect from the date of this meeting 
. . .” (p. 38). (italics supplied.) 




Not only was plaintiff “not interested” in the books 
kept in Washington, but it made no inquiry of its 
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Washington customers and never made an audit of the 
Washington books or accounts. It is conceded that 
had it made investigation earlier, discovery of shortages 
could easily have been made (p. 51). The method of 
discovery was simple. Bills were merely sent to 
customers by some one other than Mr. Chestnut 


(pp. 48-49), and upon receipt of replies, shortages 



iven for the 


began to appear.^ The 
failure to s upervis^tKe WashingtorT£ 
officers ''had" nb 'fBSSMl 1 TCT^STfSIMilHSC w ' MrT 


After the testimony was in, defendant] moved the 
court to. direct a verdict in its favor, which motion 
was overruled. Each side then presented five prayers 
(p. 72)^ After discussion of these prayers and before 
any thereo rTST"^eeiTpassej upon” pTftintitPs^^i'^nspr 
Isaid, ”ii tne court please, it seems to me that up to 
this point there are two propositions which ought con- 
cededly to go to the jury,” namely, whether Mr. Chest¬ 
nut had actual authority to endorse and cash these 
checks in suit, or whether under the circumstances 
the defendant was justified in believing that he had 
such authority (p. 73). The court announced that he 
would submit those two questions to the jury, subject 
to the opinion of the court. Counsel for plaintiff said, 
“We would like very much for that to be done” (p. 73). 
Thereupon the court so instructed the jury, furnishing 
them with a typewritten form set forth on pages 80 and 
81 of the record. The jury answered these two ques¬ 
tions in the affirmative (p. 19) and judgment for the 
defendant was entered on their verdict, from which 
plaintiff appeale d. In its motjf ffl for a new trial^ pontiff . 
f 11 £mm > t *'■ -^VilTIfyi the evi dence was msufficient 

mmm—m —. nmi mm m . 

to go to the jury. 
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BRIEF AND ARGUMENT 

Plaintiff requested that two questions of fact be 
submitted to the jury (p. 73). This was done and 
it may not now claim error in such submission. Plain¬ 
tiff now, (as it did in its motion for a new trial) endeavors 
to change its position, and present matters not pre¬ 
sented to the trial court until after verdict had been 
rendered. 

In the case of Columbia Aid Association vs. Sprague, 
49 W. L. R., 212, this court said: 

“The trial court can not be held to have erred 
with respect to a matter not brought to its 
attention and upon which it neither rules nor 
was asked to rule.” 

• ••••• 

‘“At the close of all the testimony the court 
said to the parties: ‘There is but one fact in 
this case for the jury to find—Did Owen C. 
Sprague sign the paper in question’? To this 
counsel for the association responded: ‘If your 
Honor please, there are two facts—Did defendant 
execute the special instruction? And did he 
deliver it’? ‘Yes/ said the court, ‘Did he exe¬ 
cute the paper and did he deliver it’? These two 
questions were properly submitted to the jury. 
No exception was taken by the association and 
that closed the question. It is not open for 
review by us. This statement of the law needs 
no citation of authorities to support it.” 

• • • • • • 

“But it is now urged that there is another question 
in the case. . . . Appellant has no right to 

raise this question. We sit to correct errors of 
the trial court. It can not be said that the 
court erred with respect to a matter not brought 
to its attention and upon which it neither ruled 
nor was asked to rule.” 
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The jury found (a) that plaintiff had given Mr. Chest¬ 
nut actual authority to endorse and cash the checks, the 
subject-matter of this suit, and (b) that the defendant 
was induced by the acts of the plaintiff to believe Mr. 
Chestnut had authority to cash such checks. In order to 
obtain a reversal it must appear that error upon both 
points was made, as either finding alone is sufficient to 
support the judgment. 

In McDermott vs. Severe, 25 App., 281, the jury an¬ 
swered two questions. The case was affirmed in the 
Supreme Court, 202 U. S., 601, where it is said: 

“In view of these special findings, if the issue 
concerning either . . . was properly sub¬ 
mitted to the jury . . . and found against 

the company, the judgment of the court of appeals 
must be affirmed.” 

See also— 

Morgan vs. Adams, 29 App., 198. 

Macafee vs. Higgins, 31 App., 355. 

Aetna Ins. Co. vs. Ward, 140 U. S., 76. 

Barbour vs. Moore, 10 App., 30, 50. 

By requesting the submission to the jury of these two 
questions, thereby conceding there was sufficient evidence 
to support findings thereon, plaintiff necessarily waived 
its prayers inconsistent therewith, including those, the 
refusal of which, is assigned to error. It may not now 
change its position. All other assignments of error 
should be considered in connection with the two ques¬ 
tions submitted to the jury at plaintiff’s instance and 
their bearing on those questions. 

The evidence was conflicting and there was an atmos¬ 
phere which can not be produced in this court. Plain¬ 
tiff’s witnesses were evasive and contradictory. Many 
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material matters had to be gouged out of them. They 
showed a strong desire to make a case, to conceal the 
facts and lacked frankness. Defendant had been notified 
to produce a paper purporting to be a copy of plaintiff’s 
minutes which authorized Mr. Chestnut to counter¬ 
sign checks (p. 27). It produced the paper and called for 
plaintiff’s original minute book in order to see what, if 
any, greater authority was granted Mr. Chestnut. Plain¬ 
tiff had the book in court, but declined to allow it to be 
seen, because a subpoena duces tecum had not been served 
on it (p. 28). What further authority the minutes 
granted Mr. Chestnut is not known. If none, doubtless 
the book would have been submitted for inspection. De¬ 
fendant also notified plaintiff to produce certain of its 
books at the trial, and, although it had them in court, 
declined to allow defendant to see them, insisting that 
its remedy was to offer secondary evidence, which, of 
course, it could not do (p. 39). Plaintiff endeavored to 
make the jury believe Mr. Chestnut’s authority to en¬ 
dorse checks vras restricted to the use of a rubber stamp, 
but eventually admitted his authority to endorse them 
in ink. It produced witness Marshall, now and since 
1915, employed by it, who testified in chief that when 
checks were received they were stamped for deposit with 
a rubber stamp (p. 53). On cross-examination he ad¬ 
mitted that all checks deposited were not so stamped 
and said that he did not qualify his answer in chief, be¬ 
cause he was not asked, that endorsements of checks 
in ink were infrequent, that he thought about 100 checks 
were so endorsed during the time he was with plaintiff. 
He was then shown seventy-four checks which the de¬ 
fendant had been able to obtain from various customers 
of the plaintiff, all of which were endorsed in ink, some 
by Mr. Chestnut, and some by the witness, all having 
been deposited with the defendant to plaintiff’s credit 
(p. 53). On re-direct examination this witness said 
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that all the checks which came to the office were 
stamped with a rubber stamp; that sometimes Mr. 
Chestnut would meet and give him checks while he was 
on his way to the bank to make deposits, in which event 
they would be endorsed in ink (p. 54), and that all ink en¬ 
dorsements were so made. Then his ^rouble began. He 
was shown deposit slips (pp. 57, 58), and the checks which 
are listed on these slips (p. 60). On seventeen of such slips 
checks endorsed in ink appeared next to the last listed. 
On twelve, third from the last. Others appeared indiffer¬ 
ent places. For example, the first check on page 60 for 
$200 is the first on the deposit slip of July 3, 1915 (p. 
57). If the witness’s statement was correct, all the checks 
on that slip must have been entered on the deposit 
slip after he arrived at the bank. The next check of 
August 20th (p. 50) is also first on the deposit slip of 
August 21st. The check of November 12th, (page 60), 
is fourth from the bottom of the slip of November 13th 
(p. 57). Each of the many checks appearing on page 60 
of the record are shown on the deposit slips with a num¬ 
ber of checks following, indicating that this witness was 
wholly incorrect in his testimony or else that it was 
usual, rather than unusual, to endorse checks in ink. 
Further, check stubs were exhibited (p. 60) on which it 
will be seen that the check of Boyle-Robertson Company 
is the first entered, although on the deposit slip it is 
fourth from the bottom (p. 57). The Dunigan check of 
April 7, 1916 (p. 60), appears eighth from the bottom of 
the deposit slip. Each of the other checks can be traced 
in the same manner. These entries were made on the stub 
book at the office as original entries before the deposits 
were made. 

These facts demonstrate that the evidence of this 
witness was wholly incorrect and unreliable. The jury 
necessarily considered it. These attitudes and this 
testimony indicate a marked lack of frankness at least. 




12 


Together with other matters appearing in the record 
the atmosphere was such that the jury must have been 
convinced of plaintiff’s desire to conceal the real facts. 
All such matters were within the knowledge of the trial 
court and of the jury, and their decisions should have 
much weight. 

“We have often pointed out ( e . g. Louisville 
Co. vs. Lankford, 209 Fed., 321, 325, 126 C. C. A., 
247), that the manner of witnesses, their emphasis, 
etc., may give the case a color not perfectly re¬ 
flected in the printed record, and that, when the 
trial judge sent the case to the jury and refused 
a new trial after a verdict for the plaintiff, the re¬ 
viewing court must be especially cautious in con¬ 
cluding that there was nothing sufficient to justify 
that course.” 

Copeland vs. Hines, 269 Fed., 362. 

The jury was obliged to decide upon conflicting 
evidence, and which of the witnesses they would believe. 
They elected to believe the witness whom plaintiff had 
trusted implicitly and who was in the penitentiary when 
he testified. His testimony is well supported. Mr. 
von Bremen was simply disbelieved.. He was voluble, 
claiming to know everything about the Washington busi¬ 
ness. He tells of Mr. Chestnut’s duties, responsibilities 
and authority, and of his work in detail, as if he were 
present. He tells in detail of the work done by those 
under Mr. Chestnut. He tried to make it appear that he 
exercised complete supervision over the Washington busi¬ 
ness and that Mr. Chestnut’s management thereof was 
subject to his supervision. He testified that the defendant 
forwarded duplicate deposit slip to plaintiff (p. 29). 
That was not a fact (p. 50). He undertook to limit Mr. 
Chestnut’s duty in the matter of making purchases but 
finally admitted that he bought everything except lum¬ 
ber, and at times bought lumber (p. 35). He said Mr. 
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Chestnut’s total defalcations aggregated more than 
$10,000, and could not recall if it was not $16,000 until 
pressed, when he admitted that $16,000 was the amount. 

He did not think the items of defalcation were repre¬ 
sented by hundreds of checks (p. 36), whereas the record 
kept by his representative who discovered the short¬ 
ages, showed a defalcation of $16,000 consisting of at 
least 150 checks, all of which was known to the witness. 

He was shown fifty or sixty checks payable to the order 
of plaintiff and endorsed by Mr. Chestnut, but was 
unwilling to identify the latter’s signature (p. 37). It 
was not possible for him to forget whether or not he had a 
written contract with Mr. Chestnut whom he employed. 
(Mr. Chestnut had previously given his deposition and 
mentioned a written contract.) He would not deny that 
a written contract existed, but could not “recall.” Per¬ 
haps the minute book would have shown, but defendant 
was not permitted to see it. The jury may have be¬ 
lieved that Mr. Chestnut had a written contract, as he 
testified. 

Assignments of Error. 

Plaintiff’s first assignment of error is a complaint that 
carbon copies of three letters claimed to have been writ¬ 
ten by the witness D. W. von Bremen to the president 
of the 
checks 

TJThy, or how they were material was not made known to 
the trial court, except that it was said that the third of 
such letters contained a demand for the payment of cer¬ 
tain‘checks therein mentioned, whereupon the defend- 
.ant admitted that demand had for ■— 

set forth in the 

declaration (p. 31). These letters, wHtten subsequent 
to the cashing of the checks, were immaterial and irrele¬ 
vant. They could have no bearing upon the issues. They 


defenda nt subsean entto^t^, ^fflshinfl ^ any. 
>y the defendant, were not admitted in evidence. 
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were self-serving declarations and evidently were written 
for the purpose of making a record. It can not be that the 
plaintiff’s officers in New York, after the alleged defalca¬ 
tions, could dictate letters which are evidence against the 
defendant. What possible bearing they could have on the 
two questions submitted to the jury does not appear. 

Plaintiff’s second assignment of error, is that plaintiff's 
| | principal officer testified on cross-examination that Mr. 
| f Chestnut’s total defalcations exceeded $16,000. 

m I 

1 1 This witness claimed to know all that was going on in 
F | connection with the Washington business, whereas in fact 
f he knew nothing and was cross examined to ascertain 
/ what he did know. It was important to test his knowledge 
which was thereby shown to be imperfect, for it subse¬ 
quently appeared, fjjuck-fcfeafc-without^objection, that the 
defalcations aggregated more than $16,000. The wit¬ 
ness could not recall that fact, or if he did, attempted to 
hide it by saying that the total defalcation was over 
$10,000, and did not recall if it was over $16,000 (p. 
36). He knew. 

This testimony was material to show plaintiff’s method 
of conducting business. It sued to recover less than 
$5,600, represented by sixty-one checks. It developed 
that there were hundreds of other checks, and the total 
shortage exceeding $16,000. The jury could well believe 
that with slight supervision the plaintiff could have pre¬ 
vented the misappropriation of these hundreds of checks, 
not only those sued on in this case, but nearly three 
times as many, aggregating about three times as much 
as is here involved. 

If it was error to allow this witness to so testify, it 
was harmless error. The witness Magee was sent to 
Washington to investigate, and immediately found what 
he reported to be defalcations. He could have found 
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them at any other time during the three preceding y^ars 
if tie had made 

testimony in chief, he used ^eWs^T^p^^r” on "wKich 
he had made entries of alleged defalcations, from which 
papers he testified. On cross-examination he was asked 
what the papers were, and answered, “it purports to be a 
list of checks that were misapplied or on which the 
money was misappropriated by Chestnut. It aggregates 
about $16,000.” He also testified that there were ap¬ 
proximately 150 of such checks, of which fifty or sixty 
were cashed by the defendant (p. 42). This testi¬ 
mony was without objection or exception, and neces¬ 
sarily so, because the witness found it necessary in his 
examination in chief to testify from this list, and it was 
proper that he should tell what the list was. The testi¬ 
mony being material and admitted without objec¬ 
tion, any error in admitting it previously would be 
harmless. 


Plaintiff’s third assignment of error complains of the 
admission in evidence of certain minutes of the plaintiff. 
It was shown by the witness Magee, and by the witness 
Lehmer, the latter of whom came to Washington from 
New York on March 13th, that the alleged shortages 
were found “four or five days afterwards” (p. 51), or 
about March 17th or 18th. Three days later, March 21st, 
the plaintiff held a special meeting of its board of direc¬ 
tors in New York where the resolution was passed. A 
copy of this resolution was sent by plaintiff to defendant, 
which received it March 22d, as shown by letter of its 
president (p. 30). Objection to its admission in evi¬ 
dence was solely on the ground that it was “a matter subse¬ 
quent to the institution of the proceedings” (p. 38), 



whatever that may mean. It was not 

filing of the suit, which was "begun a year later. 

UllB ' ftmli kUlMEife e ttie'd^endanTBag* <5TMf ■ CE 


It was 
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Mr. Chestnut was without authority to endorse and cash 
checks. If it is meant that the resolution was a matter 
subsequent to the defalcations, that objection would ap¬ 
pear to be cured by the fact that the plaintiff introduced 
three letters (pp. 30 and 31), all written subsequent to the 
defalcations, in the first of which (p. 30) defendant’s 
president stated that “revocation of Mr. Chestnut’s en¬ 
dorsement on checks, drafts, and so forth, did not reach 
us until the 22d of March of this year.” This “revocation” 
was a copy of the minutes of the preceding 

_ this resolution^ jmter iaj,.jbo the issues appears by 

'■'■'P^cloTTof the plaintiff had theretofore authorized Mr. 

"Chestnut to endorse checks, either directly or indirectly. 

It reads that “his authority is hereby revoked to take 
effect from the date of this meeting.” If Mr. Chestnut 
had no such authority, there could have been no such 
revocation. It was resolved with the knowledge that 
plaintiff had obtained a few days before, that there had 
been defalcations by the endorsing and cashing of 
checks by Mr. Chestnut. It was an admission of au¬ 
thority to endorse, and of knowledge that Mr. Chestnut 
had been endorsing, checks payable to its order. It was 
one of the many important matters that the plaintiff 
tried to keep from the jury, demonstrating its desire to 
prevent them from knowing the true facts. Had we 
been permitted to see plaintiff’s minutes we would prob¬ 
ably have found some explanation for the form of this 

revocation of authority, An -arlmissinn b y a pa rty._ 

may br m,iHr at, any The court properly instructed 

the jury as to the weight they should give the minutes 
telling them in effect that they could ignore them if they 
saw fit, as shown on pp. 28 and 29 of plaintiff’s brief. 
Plaintiff says (brief, p. 20), that the minutes were 
improperly admitted because they were passed after the 
question of the liability of the bank had been fixed. If 
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on the same date, with the knowledge they then had, 
these directors had ratified the endorsements and their 
prior authorization, surely such action would be ad¬ 
missible, though taken after the defalcations. 

Plaintiff’s fourth assignment of error presents an ex¬ 
ception to the refusal of the court to grant an instruction 
to the effect that the plaintiff was entitled to recover 
unless it appeared that it had acquiesced in and recog¬ 
nized the endorsements of Chestnut on the checks in suit 
as being made by its authority, and that defendant knew 
of such acquiescence by it prior to cashing the checks. 

This prayer is inconsistent with the two questions pro¬ 
pounded to the jury at plaintiff’s instance, and its pur¬ 
port is fully covered in the court’s charge. If plaintiff 
acquiesced in or recognized these endorsements as being 
made by its authority, it surely was not necessary that 
the defendant must have had known of such acquiescence. 
It is a request that the jury be instructed that even though 
the plaintiff had given Mr. Chestnut actual authority to 
endorse and cash these particular checks, nevertheless 
the defendant would be liable unless it had actual 
knowledge that such authority had been given. 

Plaintiff’s fifth assignment of error presents an excep¬ 
tion to the refusal of the court to grant plaintiff’s 
fourth prayer, which was to the effect that the defendant 
was liable unless the conduct of Chestnut had “been 
brought to the attention of the responsible officers of the 
company prior to the cashing of the checks by the 
defendant.” 

The purport of this instruction is fully covered in the 
court’s charge. The jury found that Mr. Chestnut had 
actual authority to endorse these checks, hence plaintiff’s 
“responsible officers” had knowledge or are chargeable 
with such knowledge. The instruction is faulty in lan- 
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guage and is misleading. “The conduct of Chestnut” 
may mean nothing or may mean anything. It does not 
appear who were the “responsible officers of the com¬ 
pany.” The prayer assumes that though some of plain¬ 
tiff's officers may have had actual knowledge of the en¬ 
dorsement and cashing of checks by Mr. Chestnut, the 
plaintiff was not bound thereby, unless in the opinion of 
the jury these officers were its “responsible officers,” 

¥ ** ^ I ||> rh i a m ii n ii fci i <1 1 - —-- 

tend it eliminates all idea of duty on the part of the plain¬ 
tiff to supervise or regulate the actions of its employees or 
officers. It requires actual knowledge by plaintiff instead 
of knowledge with which it is chargeable. This prayer 
was waived by plaintiff’s subsequent request to submit 
the two questions to the jury which were given to them. 

Plaintiff’s sixth assignment of error is to the court’s 
refusal to grant its fifth prayer. 

The plaintiff did not ask for a peremptory instruc¬ 
tion in its favor. This prayer is inconsistent with 
the concession of plaintiff that the questions of Mr. 
Chestnut’s actual and implied authority should be 
submitted to the jury, and it is not a motion for a 
peremptory instruction. It was a prayer asked after 
the other prayers were submitted. This and all other 
objections to the refusal of the court to grant plaintiff’s 
prayers, were waived by plaintiff in requesting that 
the two questions mentioned be submitted to the jury. 

Plaintiff’s seventh assignment of error is not only 
difficult to understand, but is not borne out by the 
facts in the record. Its counsel asked that two ques¬ 
tions be submitted to the jury. The jury answered 
the questions and plaintiff excepted to the entry of 
a verdict thereon by the court. What else could have 
been done? The court did not “direct a verdict,” as 
stated in the assignment. It directed the entry of the 
verdict for the defendant (p. 19), on the findings of 
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the jury. The court had some doubt as to the applica¬ 
tion of the doctrine laid down by this court in Crane 
vs. Postal Telegraph Cable Company, 48 App., 54, and 
desiring that the verdict of the jury might finally end 
the case, submitted the two questions mentioned. 
Plaintiff asking that these two questions be submitted 
to the jury and the court submitting them, there was noth¬ 
ing to be done except to direct the entry of a verdict 
on the findings, and there is nothing in the record upon 
which to base this assignment. 

Plaintiff seeks by this assignment, as he did for the 
first time, by his motion for a new trial (p. 20), to 
ask the court to hold the evidence insufficient to sustain 
the verdict. A complete answer is, that plaintiff made no 
such request at the trial. A party may not ask the court 
to submit a question to a jury and then claim error in the 
submission. The motion for a new trial and this assign¬ 
ment of error are based upon the assumption that the 
verdict was not sustained by sufficient evidence. That 
is not assignable as error. The request should have 
been made to the trial court by motion to direct a 
verdict. 

“If appellants desired to raise the question 
of the sufficiency of the evidence, they should 
have done so by a request for a peremptory 
instruction to return a verdict in their favor 
(German Insurance Co. vs. Frederick, 58 Fed., 
144, 148; Western Coal & Mining Co. vs. Ingra¬ 
ham, 70 Fed., 219, 222; Joplin & P. Ry. Co. vs. 
Payne, 194 Fed., 387, 389), but they did not 
do so. On the contrary , they requested the court 
to submit the case to the jury , thus impliedly stating 
that there was a question for the jury’s consideration. 
Williams vs. Vreeland, 250 U. S., 295, 298. They 
will not now be heard to say that the representation 
was not correct. United States vs. Memphis, 97 
U. S., 284, 292; Hartford Life Ins. Co. vs. Unsell, 
144 U. S., 439, 451; Walton vs Chicago, St. Paul, 
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etc., Railway Co., 56 Fed., 1006; and Swofford 
Bros. Dry Goods Co. vs. Smith-McCord Dry 
Goods., 85 Fed., 417, 421.” (italics supplied.) 

Whelan vs. Welch, decided January 3, 1921, 
49 W. L. R., 99. 

It is believed that under this authority there is 
no merit in any of plaintiff’s assignments of error or 
in its appeal. Having asked that certain questions be 
submitted to the jury it now complains that they were 
submitted. Its prayers which were refused, are in 
conflict with its subsequent request, and therefore 
could not have been granted, even though they had 
been in proper form. 

Plaintiff’s eighth assignment of error presents an 
objection to one of defendant’s prayers, which was 
to the effect that if the jury believed that Mr. Chestnut 
had actual authority to endorse the name of the plaintiff 
on checks payable to its order, and to cash them after 
such endorsements, their verdict should be for the de- 
fendant (p. 77). This prayer presented the exact 
question plaintiff’s counsel conceded should go to the 
jury (p. 73). Plaintiff made no objection to the form 
of the prayer, and suggested no modification thereof. 
The second part of the prayer is clearly correct. Au¬ 
thority to endorse these checks need not have been 
expressly given in writing or otherwise. Plaintiff en¬ 
trusted the entire management of its business in Wash¬ 
ington, including the endorsing of checks, to Mr. Chest¬ 
nut. Its officers knew Mr. Chestnut was receiving many 
checks payable to its order from its customers. Mr. von 
Bremen said, “ Ninety-nine per cent of the collections 
were received in checks” (p. 35). It knew these checks 
had to be endorsed in order to pass title thereto. It knew 
that they were never sent to New York for endorsement, 
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and that its officers never saw them. It knew that 
Mr. Chestnut was endorsing them and passing title 
thereto. It authorized him to do so. There was no 
way to pass title to them except by endorsement by 
some one with authority. Claim is made that Mr. 
Chestnut was expected to endorse with a rubber stamp, 
indicating that the checks were to be deposited, but 
that claim is practically deserted, the evidence is con¬ 
flicting on the subject, and the jury has decided it in 
favor of the defendant. Mr. Chestnut says that he had 
no such instructions. From our restricted position 
we were able to produce 74 such checks bearing endorse¬ 
ments in ink of the name of the plaintiff by Mr. Chest¬ 
nut and others, all of which were deposited with the 
defendant bank. 

The cases cited by plaintiff in its brief are to the 
effect that express authority to endorse checks does not 
carry with it authority to cash checks and that forged 
or unauthorized endorsements do not pass title to checks. 
These propositions are self-evident and are not involved 
in this case. Here the authority to endorse the particular 
checks in suit, by the person, and in the manner, in which 
they were endorsed is conclusively proved and is con¬ 
ceded. True the concession adds that the authority to 
endorse was coupled with a direction as to what was to 
be done with the checks after they were endorsed, namely 
that they were to be deposited, but that direction, un¬ 
known to defendant, in no wise nullifies the endorse¬ 
ments so made as authorized, and when these authorized 
endorsements were made, title to the checks passed by 
delivery. 

The jury did not believe that any such restriction 
was placed upon Mr. Chestnut. He was to all intents 
and purposes, if not actually, a partner with the plaintiff. 
The plaintiff had taken over his business and left every- 
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thing to him to manage. It never examined or audited his 
books or accounts, although he did a business of at least 
$75,000 per annum. Is it natural to suppose that the 
man who is entrusted with the entire management of 
the business should be restricted in terms to the use of 
a rubber stamp for the endorsement of checks? It is 
unreasonable to suppose that the question ever arose- 
The plaintiff simply trusted him implicitly. Mr. Chest" 
nut knew the endorsement of these checks was necessary 
to pass title to them. Plaintiff’s principal witness and 
officer knew endorsement was necessary to pass title, 
and said that Mr. Chestnut had authority to make such 
endorsements. 

Authority to endorse checks may be inferred from facts 
and circumstances, and from a line of conduct. 

“Agents are special, general, or universal. 
Where written evidence of their appointment 
is not required, it may be implied from circum¬ 
stances. These circumstances are the acts of 
the agent and their recognition or acquiesence 
by the principal. The same consideration fixes 
the category of the agency and the limits of the 
authority conferred. Where one, without ob¬ 
jection, suffers another to do acts which proceed 
upon the ground of authority from him, or by 
his conduct adopts and sanctions such acts 
after they are done, he will be bound, although 
no previous authority exist, in all respects as 
if the requisite power had been given in the 
most formal manner. If he has justified the 
belief of a third party that the person assuming 
to be his agent was authorized to do what was 
done, it is no answer for him to say that no 
authority had been given, or that it did not 
reach so far, and that the third party had acted 
upon a mistaken conclusion. He is estopped to 
take refuge in such a defense. If a loss is to 
be borne, the author of the error must bear it. 
If business has been transacted in certain cases, 
it is implied that the like business may be trans- 
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acted in others. The inference to be drawn is, 
that everything fairly within the scope of the 
powers exercised in the past may be done in 
the future, until notice of revocation or dis¬ 
claimer is brought home to those whose interest 
are concerned. Under such circumstances the 
presence or absence of authority, in point of 
fact, is immaterial to the rights of third persons 
whose interests are involved. The seeming and 
reality are followed by the same consequences. 
In either case the legal result is the same.” 

Bronson vs. Chappel, 12 Wall., 681. 

“The powers of an agent are, prima facie, 
co-extensive with the business entrusted to his 
care and can not be narrowed by limitations 
by the principal not communicated to the person 
with whom the agent deals.’’ 

Southern Life Insurance vs. McCain, 96 
U. S., 84. 

“General authority to conduct a business 
involving the acceptance of checks or notes 
will, of necessity, involve implied authority to 
take and endorse such paper in the course of 
the business intrusted to the agent.” 

2 C. J., 629, 643. 

“Where an agent is permitted to endorse checks 
payable to his principal, authority to endorse 
will be implied and the principal can not recover 
from one who cashes a check for the agent where 
an agent appropriates the proceeds.” 

Best vs. Krey, 83 Minn. 

Syl. “Where an agent is put in charge of 
the business of the principal with power to 
sell its goods, collect for same, make pur¬ 
chases of other dealers when it is necessary to 
fill orders, collecting for goods that may not be 
in the stock which he has in charge, it is a ques- 
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tion for the jury to determine in any action by 
the principal to recover the amount of checks 
claimed to have been wrongfully negotiated by 
such agent, whether or not the agent had ap¬ 
parent authority to pay for the goods so pur¬ 
chased even by endorsing for that purpose 
checks payable to his principal.” 

Gratton vs. Redelsheimer, 28 Wash., 377. 

Syl. “ Where authority of an agent to transfer 
a note by endorsement may be created verbally, 
whether the principal is an individual or a cor¬ 
poration, such authority may be inferred from 
facts and circumstances connected with the 
transaction.” 

Trundy vs. Farrar, 32 Me., 225. 

“It is clear that a banking corporation may 
be represented by its cashier ... in trans¬ 
actions outside of his ordinary duties, without 
his authority to do so being in writing, or ap¬ 
pearing upon the record of the proceedings of 
the directors. His authority may be by parol 
and collected from circumstances. It may be 
inferred from the general manner in which, for 
a period sufficiently long to establish a settled 
course of business, he has been allowed without 
interference, to conduct the affairs of the bank. 
It may be implied from the conduct or acquies¬ 
cence of the corporation, as represented by the 
board of directors. When, during a series of 
years or in numerous business transactions, 
he has been permitted, without objection and 
in his official capacity, to pursue a particular 
course of conduct, it may be presumed, as be¬ 
tween the bank and those who in good faith deal 
with it upon the basis of his authority to represent 
the corporation, that he has acted in conformity 
with instructions received from those who have 
the right to control its operations.” . . . 

Martin vs. Webb, 110 U. S., 7, 14. 


In Libby vs. Harney, 41 App., 205, materials were 
furnished on an order drawn by the contractor on the 
architect of the building, which was accepted by the 
latter as agent for the owner, who repudiated the order. 
The defendant knew that lumber was being furnished 
by the plaintiff. The court said: 

“It is of little moment what pretentions Haller 
(the architect) made to defendant, unless their 
relations were so apparent as to put plaintiff 
upon notice of Haller’s lack of authority. Defend¬ 
ant was absent from Washington during the 
greater part of the period the building was being 
constructed, and to all outside appearances Haller 
was her representative in full charge.” 

• ••••• 
“With knowledge of these facts, defendant is 
not in a position to repudiate plaintiff’s claim. 
Haller was defendant’s agent, and it was not im¬ 
portant to her understanding of the scope of his 
agency, so long as she acquiesced in, and received 
the benefits of, his acts to an extent which would 
justify the public in believing that she had au¬ 
thorized him to act in that capacity. . . . 

Haller testified that he was defendant’s agent with 
full authority to contract for defendant in connec¬ 
tion with the erection of the building. But 
whatever his understanding may have been, the 
record discloses that his agency was of that gen¬ 
eral character which would indicate to plaintiffs, 
in his dealings with them, that he was, at least, 
apparently acting within the scope of his au¬ 
thority.” 

It is submitted that authority from plaintiff to endorse 
the checks in suit being conceded, the defendant is 
in no manner liable for any subsequent misapplication of 
the checks or of their proceeds. A recent case decided 
by the Circuit Court of Appeals for the ninth district is 
exactly in point. 

In Santa Marina Company vs. Canadian Bank, 254 
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Fed., 391, it was held that where the secretary of a cor¬ 
poration who had authority to endorse “for deposit’’ 
checks payable to a corporation, checks so endorsed by 
him passed to the endorsee, though the secretary mis¬ 
applied the money received therefor. The court held that 
the question was one of authority to endorse, that hav¬ 
ing such authority the misapplication of the proceeds 
was a matter between the company and its secretary for 
which the bank, which cashed the checks, could not 
be held liable. The headnote reads: 

“The Secretary of the plaintiff corporation was 
authorized to endorse in blank, for purpose of de¬ 
posit, checks payable to the company. He en¬ 
dorsed a number of such checks and deposited 
them to his own credit in the defendant bank, 
which collected them and paid the proceeds over 
to the Secretary. It is held that the plaintiff was 
estopped to claim that the Secretary exceeded his 
authority and that the defendant bank was 
protected.” 

The facts are as follows: R. T. Hooper was secretary 
of the plaintiff corporation which owned real estate 
producing rentals which were collected by agents who 
transmitted their checks drawn to the order of the plain¬ 
tiff, to it and delivered them to Hooper, whose function 
was to endorse them and deposit them to the credit of 
the plaintiff in a bank other than the defendant bank. 
Twenty-one such checks were received and endorsed with 
plaintiff’s name by Hooper, and were by him deposited 
to his own credit in the defendant bank, which collected 
them. This procedure covered a period exceeding three 
years. 

Hooper endorsed the checks in his capacity as secre¬ 
tary of the plaintiff, whose president testified that Hoop¬ 
er’s duties were to take care of the accounts and cash of 
the plaintiff; that he had the usual authority secretaries 
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have; that he, the president, must have known Hooper 
was receiving checks on account of rents; that these checks 
were supposed to be deposited with the Mercantile Trust 
Company; that he could not tell whether authority was 
given Hooper to endorse specially by resolution or not; 
that he believed Hooper was endorsing checks and de¬ 
positing them with the Mercantile Bank, and that he 
knew of no one objecting to his so doing. 

The by-laws provided that the secretary should coun¬ 
tersign all checks. A director of the plaintiff testified 
he believed Hooper had no authority to deposit checks 
with defendant bank, and he believed Hooper was 
supposed to deposit all checks with the Mercantile 
Bank. The court said: 

“ That Hooper was authorized to endorse checks 
with the knowledge and consent of the presi¬ 
dent and board of directors of the corporation 
is established by this testimony, and by the fact 
that he did so in transacting plaintiff’s business 
for the period of more than five years. The checks 
deposited with the defendant by Hooper were 
negotiable instruments. The endorsements were 
general and were made by authority. 

“It is true plaintiff’s president and board of 
directors supposed Hooper deposited the checks 
with plaintiff’s bank, but this was far from so 
limiting his authority. His authority to endorse 
the checks in blank was complete. Where he 
should deposit the checks was another matter, 
concerning which there was no express restric¬ 
tion. Plaintiff’s officers may have supposed that 
they had limited his authority to the depositing 
of the checks in plaintiff’s bank, but there is no 
evidence that they actually did so, or that they 
required him to so endorse plaintiff’s checks. 
It follows that, when Hooper tendered the checks 
in question to the defendant for deposit to the 
credit of his own account, the title passed on de¬ 
livery, unless the defendant had timely notice 
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that Hooper had no title to them, or there was 
some act of bad faith on the part of the defendant 
in receiving the checks. There is no such evidence 
in the record.” 

In Cluett vs. Couture, 140 N. Y. App., Division 830, 
125 N. Y. Supp., 813, one Poche, was manager of a 
branch store in Plattsburg, of which he had general 
charge, and in connection with which he made contracts 
for the selling of musical instruments. He was au¬ 
thorized to collect payments made on such contracts in 
checks or in cash. He was paid a salary and had a right 
to deduct expenses of travel. He had authority to endorse 
checks payable to the firm “for deposit in the First 
National Bank.” No particular form of endorsement was 
prescribed and it appeared that it was the custom 
of the manager merely to w T rite the payee’s name across 
the back of the check. The defendant, a hotel keeper, 
cashed a check payable to the order of the plaintiff, 
whose name was endorsed on the check by the manager. 
The defendant knew that the plaintiff’s main store was 
in Troy and that Poche was the manager of the branch 
establishment at Plattsburg, but he did not know the 
manager’s general or special authority and he made no 
inquiry in that respect. The case was tried by the court, 
which found as a fact that Poche’s authority to endorse 
was limited to an endorsement for deposit, and gave 
judgment. The case was reversed on appeal, the court 
holding that as the manager, as agent, did have actual 
authority to endorse and thereby transfer title to the 
check, a bona fide purchaser thereof without notice of the 
limitation of his authority to endorse, obtained good 
title thereto, that the endorsement was not forgery, that 
there was no restriction upon the manner in which 
the agent should endorse, but that the agent was given 
power to endorse and merely departed from other au¬ 
thority given him. 
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In Johnson vs. Donnell, 90 N. Y., 1, a confidential 
clerk received money and receipted bills pursuant to au¬ 
thority. It was part of his duty to receive and keep 
account of moneys paid or remitted to his employer. 
He had authority to receive payment and to endorse 
drafts “for deposit.” He endorsed certain drafts, re¬ 
ceived the money thereon (having an office boy get the 
cash), and appropriated it. It was held that the payment 
was valid, and that the employer was bound by the 
endorsement of his agent. 

In Salen vs. Bank, 110 N. Y. App. Div., 636, 9.7 N. Y., 
Supp., 361, it was held that where an agent was authorized 
to endorse in blank for collection checks payable to his 
principal, and wrongfully negotiated such checks, the 
bank which collected them was not liable to the principal. 
In that case a broker who took the checks from the 
agent had sufficient reason to believe that the agent was 
misapplying the checks, and the court said the broker 
was liable because of his knowledge, but that the bank 
which paid the checks, and which was sued, was not 
liable as the endorsements were not forged, there being 
merely a misapplication of the proceeds. 

In Kansas City M. & B. Railroad vs. Ivy Leaf Coal Co. 
97 Ala., 705, an agent who was authorized to collect 
money from his principal in the form of checks and to 
endorse such checks for collection and deposit, endorsed 
a check, cashed it at the drawee bank and absconded with 
the proceeds. It was held that inasmuch as the agent 
had authority to endorse, although only for collection 
and deposit, his endorsement was not a forgery, and that 
payment by the drawee bank discharged the debt for 
which it was given. The drawee did not know that the 
agent’s authority was limited and it was held that the 
act of the agent transcended his authority, but the 
endorsement was not a forgery. 
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Defendant’s ninth and last assignment of error is 
directed to the granting of an instruction to the jury 
at defendant’s request. This prayer is based upon the 
authority of this court as given in Crane vs. Postal 
Telegraph and Cable Company, supra. The two cases 
are very similar. Plaintiff’s grounds for objecting to 
this prayer were not made known to the trial court. 
Its exception was merely “thrown in.” This prayer, and 
the jury’s finding on the second question submitted to 
them are unimportant in view of their finding that plain¬ 
tiff had given Mr. Chestnut actual authority to endorse 
f and to cash the checks sued upon. It is hornbook 
law that authority vested in an agent is co-extensive 
with his duties. General authority to conduct a busi¬ 
ness, including the receipt of checks, and of passing 
title thereto, would of necessity include authority to en¬ 
dorse such paper in the course of the business conducted 
by the agent. As Mr. Chestnut testified, it was an inci¬ 
dent necessary to the business he was conducting. 
Plaintiff knew, or was chargeable with notice, that these 
thousands of checks the plaintiff was receiving were 
valueless unless they were endorsed; it knew that endorse¬ 
ment was necessary to pass title thereto and that Mr. 
Chestnut was endorsing them. An endorsement is 
insufficient unless made by one with authority, and there 
was no one to endorse them except Mr. Chestnut. 
It is conceded that he had authority to endorse them. 
The attempted limitation of his authority, to endorse 
“for deposit only,” admits the authority and the duty 
to endorse, and merely directs what should be done 
with the checks after they were endorsed. If Mr. Chest¬ 
nut had authority to endorse, the subsequent misap¬ 
plication of either the checks or the proceeds thereof, 
is a matter for which the defendant is not liable, unless 
of course, it took them in bad faith, of which there is no 
shred of evidence. If Mr. Chestnut had authority to en- 
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dorse the checks he received in connection with the 
business and transfer title thereto to the District Na¬ 
tional Bank through the receiving teller’s window, he 
had the same authority so far as the endorsement and the 
passing of title thereto is involved, if he put them 
through the paying teller’s window of the defendant. 

The real question is, did Mr. Chestnut commit for¬ 
geries in endorsing these checks 9 If so, title thereto did not 
pass. It will doubtless be conceded that if he had de¬ 
posited these same checks, endorsed as they were, to the 
credit of the plaintiff, that title to the checks would have 
passed to the defendant and his authority to endorse 
could not be questioned. Then he had authority to endorse 
the checks in question as he did, and his endorsements 
are not forgeries. If they are not forgeries, the defendant 
is not liable, for it had no knowledge of any misapplica¬ 
tion of funds. The question is one of fact, whether 
or not Chestnut had authority to endorse checks and 
that fact has been answered in the affirmative by the jury. 

The defendant can not be bound by any secret in¬ 
structions or limitations to Mr. Chestnut. 

# 

“No company can be allowed to hold out 
another as its agent and then disavow responsi¬ 
bility for his acts. . . . The law is equally 

plain, that special instructions limiting the au¬ 
thority of a general agent, whose powers would 
otherwise be co-extensive with the business en¬ 
trusted to him, must be communicated to the 
party with whom he deals, or the principal will be 
bound to the same extent as though such special 
instructions were not given. Were the law other¬ 
wise, the door would be open to the commission 
of gross frauds. Good faith requires that the 
principal should be held by the acts of one whom 
he has publicly clothed with apparent authority 
to bind him.” 

Insurance Co. vs . McCain, 96 U. S., 84. 


6849—1 
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In Gratton & Knight Mfg. Co. vs. Redelsheimer, 
supra, cited with approval by this court in Crane vs. 
Postal Company, supra, it is said: 

“ While it is true a principal may limit the au¬ 
thority of its agent in any manner it pleases, and 
while such limitations are obligatory as between 
the principal and agent, and the principal and any 
person dealing with the agent, with knowledge 
of the limitations upon his authority, as between 
the principal and one having no knowledge of 
any such limitations the agent’s authority is such 
as is properly inferable from the nature of his 
employment. In other words, a principal is re¬ 
sponsible for the acts of his agent when the agent 
acts within the apparent scope of his authority, 
no matter what may be the limitations fixed 
upon that authority, so long as such limitations 
are not communicated to the person or persons 
with whom the agent is authorized to deal.” 

“It follows from the general principle, now well 
settled, to the effect that third persons may act 
upon the apparent authority conferred by the 
principal upon his agent, and are not bound by 
secret limitations or instructions, qualifying the 
terms of the written or verbal appointment, that 
the defense based upon the limitation in the by¬ 
laws of the company, of which the plaintiff had 
no knowledge, can not be sustained. By-laws of 
business corporations are, as to third persons, pri¬ 
vate regulations binding as between the corpora¬ 
tion and its members or third persons having 
knowledge of them, but of no force as limitations 
per se as to third persons of an authority which, 
except for the by-laws, would be construed as 
within the apparent scope of the agency.” 

Rathburn vs. Snow, 123 New York, 343. 

The decision in this case is referred to in the editorial 
note in 25 L. R. A., page 51, where it is said: 

“This decision substantially secured unanimity 
of doctrine on the subject, as the Virginia cases 
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above referred to ... do not really deciire | 

anything to the contrary, and it may be pre¬ 
sumed that no court will hereafter hold that 
private by-laws of a corporation are notice to 
strangers unless it does so on the supposed 
authority of cases which are not overruled.” 

“The appellee has vouched its by-laws, and 
insists that the appellants are bound by the 
limitations thereby placed upon the powers and 
duties of its officers. This position is not tenable. 

The authority of an officer of a corporation is the 
authority which his company holds him out to the 
public and those dealing with it as possessing. 

This is his real authority, and no secret limita¬ 
tions of this in the by-laws of the company or 
elsewhere are binding on innocent third persons 
who deal with him as the representative of the 
company. 3 Cook on Corp., sec. 725; White 
Hall Co. vs. Hall, 102 Va., 284; Moyer vs. East 
Terminal Co., 41 S. C., 300; Rathburn vs. Snow, 

123 N. Y., 343.” 

Pine Beach Co. vs. Columbia Co., 106 Va., 

810, 815. 

Mr. Chestnut was held out by plaintiff to the defend¬ 
ant as having authority to endorse its name on checks. 

What he was to do with the checks after endorsing 
them was not told to the defendant. He did endorse 
checks for nearly three years, during nearly all, if not all, 
of which time he was also cashing such checks. This 
course of conduct was known to defendant and could 
easily have been ascertained by the plaintiff had it exer¬ 
cised the slightest supervision over Mr. Chestnut- 
Inquiry at the bank would have resulted in information. 

Sending out bills to customers would have prevented 
the fraud. Auditing the books kept by him would have 
disclosed defalcations as soon as perpetrated. 

It is believed that this court has settled all the 
questions arising in this case in its opinion in Crane vs. 
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Postal Telegraph Company, 48 App., 54. The case at 
bar was tried by attorneys on both sides, and by the court 
in the light of that case, but after the testimony was 
all in, the court inclined to the opinion that that case 
did not control this. In that case the plaintiffs sued 
to recover from bankers the aggregate amount of certain 
checks payable to its order, which the defendants had 
cashed. In that case, as in this, plaintiffs’ representa¬ 
tive had for several years endorsed, and had the bankers, 
cash, a number of checks. Plaintiff contended that 
its representative was without authority to endorse 
the checks for the purpose of cashing them, but was 
limited to endorsing them for deposit. 

The trial court held that this representative’s 
authority to endorse and cash the checks did not 
appear, and directed a verdict for the plaintiff. This 
court held that the case should have been left to the 
jury and that the question was, “Does the testimony 
tend to show that the cashier was authorized to endorse 
the checks for the purpose of receiving money thereon”? 

This court said: 

“If reasonable men would differ as to the 
inferences which should be drawn from the testi¬ 
mony . . . and consequently as to the answer 

which should be given, then the question . . . 

should have been given to the jurj for its solut ion 

In the instant case, not only might reasonable men 
differ as to the inference to be drawn from the testimony, 
but the plaintiff so conceded and requested that the 
question be submitted to the jury. 

In the Crane case, the only written authority given 
the defendants was a direction to honor checks drawn 
against the account of the plaintiff when signed in the 
name of the Company by its cashier and countersigned 
by its manager. In the instant case the only instruction 
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given by the plaintiff to the defendant was to honor 
checks signed in the name of the Company by its president 
or cashier and countersigned by Mr. Chestnut, the 
manager of the Washington branch. 

In the Crane case (as in this), no instructions were 
given concerning checks which were not “ drawn against 
the account of the plaintiff such as the checks involved 
in the litigation.” 

According to the uncontradicted testimony in each 
case it was the duty of the representative of plaintiff 
“to receive and handle the moneys and checks which 
came into the office and deposit them in the defendant’s 
bank. He (the representative) had general charge of 
the banking account with the defendants.” In each 
case the representative was accustomed to endorse 
checks, in the Crane case with a rubber stamp only, 
in this, either with a rubber stamp or in long hand, and 
in each case the endorsement was not limited for the 
purpose of deposit or collection, but was general. In 
each case it had been the habit of the plaintiff’s repre¬ 
sentative to take checks payable to the Company to 
the bank and cash them. In the Crane case, the local 
manager knew that. In the instant case the local 
manager did that. In each case, the defendant’s cashier 
(or teller) testified that he had been in the habit of 
cashing checks for the representative, that he never had 
any notice whatever that the representative had no 
authority to endorse the checks; that while plaintiff 
had notified defendant as to what was necessary with 
respect to drawing funds, the defendant received no 
notice as to who was to do the banking business with 
the bank, and believing that the representative had 
authority, cashed the checks in question. In the 
instant case the teller testified he believed he was paying 
the money to the plaintiff when he handed it to its 
manager. 
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This court said: 

“ Assuming this testimony to be true, we have 
a situation in which the plaintiff appointed a 
cashier of its local business with all the power 
usually belonging to such a position so far as 
defendants . knew, except in the' particular 
already noted with regard to drawing checks 
on the funds of plaintiff . . . and where for 

more than six consecutive years different 
cashiers of the plaintiff . . . exercised, to 

the knowledge of the defendants, and with the 
apparent ascquiescence of the plaintiff, the author¬ 
ity which is now denied. And the problem is as 
to whether or not these things would have been 
sufficient, if submitted to the jury, to warrant 
the finding that the defendants, when they 
cashed the checks, were justified in believing that 
Green—the cashier—had from the plaintiff the 
power which he asserted. . . . 

“ Where one person knowingly permits another 
without authority to represent him, or puts the 
other in a position which indicates to those who 
deal with him that he holds a certain authority, 
the former is estopped from asserting, against 
those who rely upon the appearance of power, 
those permitted or given, that the putative agent 
was not ‘acting within the limits of his authority.’ 

“If it can be correctly said that plaintiff did not 
have actual knowledge of the practice of its 
cashiers, there is much testimony which has a 
strong tendency to show that if it had exercised 
reasonable diligence in overseeing their conduct, it 
would have acquired such knowledge. . . . 

These checks were not sent to the treasurer of 
the plaintiff, who had his office in New York, 
or to any other office there, to be endorsed, and 
without endorsement they could not, of course, be 
cashed. Every month statements were made by 
the defendants to the treasurer in New York 
showing the condition of plaintiff’s account. The 
checks just mentioned constituted the chief 
source of the funds deposited with the defendants 
to the plaintiff’s credit. From this the latter must 
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have learned that the checks had been endorsed 
by somebody other than the treasurer, assuming 
to have authority for that purpose. Yet it made 
neither inquiry nor objection. 

‘‘Auditors representing the plaintiff visited the 
office of the cashier every three or four months 
and checked over his accounts. The stamp by 
which the checks were endorsed was kept in the 
office at a place where, we may assume, it could 
have been inspected. If the auditors had looked 
at it they would have seen that the endorsement 
which it provided contained no limitation and, 
hence, might be used to get cash for the checks 
as well as for the purpose of depositing them 
for collection. An inquiry for them at the bank 
would probably have revealed the cashier’s 
method of doing business. And if it was not their 
duty to make such inquiry, would it be unrea¬ 
sonable to say that the plaintiff, through some 
other office or agents, should have done so? Was 
it not, in fairness to those with whom it did 
business, incumbent on the plaintiff to oversee 
the work of its cashiers for the purpose of learning 
what course they were pursuing in the transac¬ 
tion of the business entrusted to them, and 
whether they were, in dealing with others, keeping 
within the limit of their actual authority, or 
whether they were building up a practice in con- 
trovention of it. . . . These things, we think, 

have a tendency to show that the plaintiff would 
have discovered if it had inquired, and it is 
charged not only with what it knew, but also 
with what it would have ascertained if it had 
used ordinary care in looking after its affairs in 
this city. . . . 

“ May it not be said . . . that there was no 

supervision, no inquiry. If there had been either 
with respect to the cashiers, would not the plain¬ 
tiff have easily detected what they were doing? 
At least may not that inference be drawn from 
the situation, and, if so, was it not a matter for the 
consideration of the triers of fact? We believe it 
was.” 


Every word of the foregoing quotations from the opinion 
of this court is applicable to the instant case. The 
facts are almost identical except that less supervision, 
in fact none, was ever made over Chestnut’s conduct of 
the business. That fact is compatible with the idea that 
he was a partner with the plaintiff. This case was tried 
by both sides in the light of that case. The trial court ruled 
upon the testimony in the light of that case, but after all 
the testimony was in, expresed doubt whether or not the 
testimony brought it within the authority of that case. 
It is respectfully submitted that the facts in the instant 
case show greater authority in plaintiff’s manager—Chest¬ 
nut—than was vested in the cashier of the Postal 
Telegraph Cable Company; that the facts jshow less 
supervision over Chestnut than they show over the 
cashier of that company, and that plaintiff’s neglect, to 
in any manner supervise or investigate what was being 
done by its manager, Chestnut, was much more flagrant 
than that of the Postal Telegraph Cable Company, which 
at least had its auditor’s check over the accounts of the 
cashier every three or four months, whereas plaintiff 
never investigated any act of its manager, never inspected 
any of its accounts, and never even knew what books were 
being kept, its principal witness and owner saying he was 
not interested in them. It is further believed that the 
authorities cited in the Crane case are each and all of 
them applicable to the instant case. 

Other authorities hold that a principal must exercise 
supervision over the acts of his agent or stand the loss 
occasioned by his failure to do so. 

In American Hominy Company vs. Millikin National 
Bank, 273 Fed., 550, the plaintiff conducted a grain 
elevator which was in charge of its agent who was au¬ 
thorized to buy grain and pay for it by drafts on plain¬ 
tiff, on which drafts appeared the amount and price 
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of the grain bought. During a period of three years, be¬ 
sides drafts legitimately drawn, this agent from time to 
time drew 129 drafts to fictitious payees, whose names he 
endorsed, in some instances, adding his own endorsement. 
He negotiated these drafts to the defendant bank, which 
presented them to the plaintiff by whom they were paid. 
It was held that the defendant was guilty of no negli¬ 
gence, which rendered it liable to the plaintiff and that 
the latter was estopped by its negligence in permitting 
the business of its agent to go on so long without checking , 
which would have disclosed the fraud , also because it had 
paid the drafts, thereby recognizing their validity. 

The court said: 

“Much depends upon the legal effect of the acts 
or omissions of the several parties involved. 
• • • 

“It is contended . . . that Meyer, the 

agent, . . . had no authority to draw bearer 
paper . . . that therefore his acts were void. 
If there was any limitation upon the power of 
Meyer . . . none is shown by the evidence 

in this case, and the plaintiff is bound by the rule 
that, where an agency to deal with the particular 
subject of the inquiry is admitted, and a special 
limitation is relied upon to avoid liability for cer¬ 
tain acts of the agent, the burden is on the party 
alleging the special limitation to prove it. (Cit¬ 
ing authorities.) Also the rule that whoever as¬ 
serts a negative fact to shield himself from 
liability, must establish the truth of the allega¬ 
tion, unless the means of proving the fact are pecu¬ 
liarly within the knowledge of the opposite party. 
(Citing authorities.) . . . 

“This is an action in assumpsit, under the com¬ 
mon counts, for money had and received. The 
right to recover is governed by principles of 
equity, although the action is at law. The action 
is maintainable in all cases, where one person 
has received money, or its equivalent, under such 
circumstances that, in equity, and good conscience 


/ 


he ought not to retain it and which ex aequo et 
bono belongs to another. (Citing authorities.) 
• • • 

“All of the plaintiffs business of buying and 
shipping grain at and from that point, was trans¬ 
acted for it by Meyer. . . . Meyer made 

daily reports of his purchases, and when the 
various drafts were presented by the defendant 
for payment they would be paid, upon checking 
them up with the daily reports. 

“At no time before the issuing of the first and 
last drafts sued upon in this case was any inspec¬ 
tion made of the grain in the elevator, or of the 
grain received and weighed as shown by the 
scales record, to ascertain, whether or not Meyer 
had received the grain for which he had issued 
drafts. A checking up of any of the drafts at any 
time with Meyer’s records and the grain in the 
elevator in all probabilities would have disclosed 
the fraud. The plaintiff was at liberty to make 
this investigation, the defendant was not and 
could not have done so. . . . 

“An occasional checking up of Meyer’s trans¬ 
actions undoubtedly would have shown the truth. 
In the diligent prosecution of its business, plain¬ 
tiff should have done this. After permitting 
Meyer, to run its business with a free hand all 
the years covered by these drafts and paying 
them upon presentment, plaintiff can not now be 
permitted to dishonor them. . . . 

“The rule is that, where one of two persons 
must suffer loss, he who by his negligent conduct 
made it possible for the loss to occur must bear it. 
Whatever neglect there was, was on plaintiff’s 
side. . . . It is his duty to use reasonable 

and ordinary precaution to avoid imposition, for 
it is against reason that a party who stands fair 
should suffer for the negligent conduct of another.” 


The case of Wagner Trading Company vs. Battery 
Park National Bank, 126 N. E., 347 (N. Y.), was thought 
to be in conflict with the case of Santa Marina Co. vs. 
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Canadian Bank, supra. That case is not in accord with 
the law as stated in Crane vs. Postal Telegraph Company, 
supra, and is not believed to be the law of this District. 
The facts are quite different. In the Wagner case the 
president of the corporation endorsed a number of checks 
and deposited them to his personal credit in a bank 
with which plaintiff had no contractual relations , and used 
the proceeds for his personal use. 

The court found that Wagner had authority to endorse 
the checks, but only for the purpose of the corporation's 
business and held that the nature of the transaction was 
such as to warn defendant that the checks were being 
diverted from usual channels. The defendant bank 
necessarily knew that Wagner was using checks payable 
to the company for his own benefit. In the instant case 
the paying teller of the defendant, no longer in its employ, 
called as a witness for plaintiff, but now repudiated by 
it, testified that he believed he was paying the proceeds 
of the checks to the Indiana Flooring Company. It is 
submitted that this teller had a right to assume that Mr. 
Chestnut would be duly responsive to the trusts reposed 
in him. In the Wagner case the court said, “the plain¬ 
tiff had no relations with and owed no special duty 
to the defendant. It was not a depositor of the de¬ 
fendant," and that counsel for the defendant admitted 
that he knew of no case where the claim of negligence could 
be maintained where there was no contractual relation such 
as a depositor has with a bank. (Italics supplied.) In the 
instant case there was a contractural relation between the 
plaintiff and the defendant. The former was a depositor 
with the latter. It owed defendant a special duty to 
transact its business correctly and to supervise its agents. 

In the Wagner case the court bases its opinion in a 
measure upon a case in 25 N.Y.,299, from which it quoted 
saying, “no business man of common intelligence could 
take these checks in good faith and without suspicion or 
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notice of this fraud.” This decision would seem to be 
in direct opposition to the law of this jurisdiction for 
here we do not undertake to weigh “common intelli¬ 
gence,” or the value of a suspicion. This court has re¬ 
peatedly said: 

“Suspicion of defect of title, or the knowledge 
of circumstances which excite suspicion in the mind 
of a prudent man, or gross negligence on the part 
of the taker at the time of the transfer, will not 
defeat his title. That can only be by bad faith 
on his part.” 

Murray vs. Lardner, 2 Wall., 110. 

Hutchins vs. Langley, 27 App., 234. 

Goodman vs. Simonds, 20 Howard, 343. 

Hotchkiss vs. Nat. Shoe & Leather Bank, 
21 Wall., 534. 

Swift vs. Smith, 102 U. S., 442. 

“The rights of the holder (of negotiable paper) 
are to be determined by the simple test of honesty 
and good faith and not by a speculative issue as to 
his diligence or negligence.” 

Crawford on Negotiable Instruments, sec¬ 
tion 54. 


It will be noted that plaintiff pointed out no specific 
objection to defendant’s prayers, or to the refusal of 
the court to grant three of its prayers. It is therefore 
submitted that its exceptions to the action of the trial 
court thereon are insufficient. 

In McDermott vs. Severe, supra, the defendant 
excepted in general terms to prayers given, but pointed 
out no specific objection thereto. The Supreme Court 
said: 

“The court’s attention was not called to any 
particular in which this charge, which covers a 
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number of elements of damages, was alleged to be 
wrong; only a general exception was taken to the 
charge as given in this respect. It has been too 
frequently held to require the extended citation of 
cases, that an exception of this general character 
will not cover specific objections which, in fairness 
to the court ought to have been called to'its 
attention in order that, if necessary, it could cor¬ 
rect or modify them. ... In such case it is 
the duty of the objecting party to point out 
specifically the part of the instructions regarded 
as erroneous. . . . 

“If the defendant wished the charge modified in 
this respect, he should have called the attention 
of the court directly to this feature. ... It 
would be very unfair to the trial court to keep such 
object in abeyance, and urge it for the first time 
in an appellate tribunal.” 


The court refused to instruct the jury as asked by 
defendant’s prayer numbered 5 (p. 72). It is believed 
that this prayer presented a legal proposition involved 
and that it should have been granted. Because it is 
believed to be conclusive of this case, reference is made to 
it. The defendant was a holder in due course of each 
of the checks sued upon, within the provisions of section 
1356 of our Code. These checks were regular upon their 
face. The defendant became the holder of them before 
they were overdue, took them in good faith without 
the knowledge of any infirmity (Code, secs. 1360 and 
1361). They were negotiable instruments. Title to them 
passed by delivery after they were endorsed. Plaintiff 
concedes the authority in Mr. Chestnut to endorse them 
as they were endorsed, and its claim is that the defend¬ 
ant is liable because of the misapplication of the pro¬ 
ceeds by Mr. Chestnut, after the checks were properly 
endorsed. It is believed that nothing but bad faith on the 
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part of the defendant in cashing these checks would make 
it liable, and as stated, there is no pretense of any evi¬ 
dence of bad faith on the part of defendant. 

The sum and substance of this case is that the plain¬ 
tiff trusted its partner or manager implicitly. Unfortu¬ 
nately it is not infrequent for agents to do wrong. The 
question here is who shall suffer. The law is well estab¬ 
lished. 

“ When one of two innocent persons is to suffer, 
the sufferer should be the one whose confidence 
put into the hands of the wrongdoer the means 
of doing the wrong.” 

National Safe Deposit Co. vs. Hibbs, 229 
U. S., 394. 


Plaintiff seeks to make much of a letter written by 
the presdent of the defendant bank in reply to a letter 
claiming a shortage of a check for $233.88, wherein Mr. 
Harper stated that “without any additional information 
it appears as though you are entitled to the $233.88” 
(p. 31). This is merely an expression of Mr. Harper’s 
opinion at the time he wrote the letter. Undoubtedly 
he obtained “additional information,” for he subse¬ 
quently changed his opinion and stood suit. His state¬ 
ment is not of a fact, but of opinion, which was sub¬ 
mitted to the jury for what it was worth. The jury 
doubtless thought that Mr. Harper’s opinion after he had 
obtained additional information, was the correct one. 
Plaintiff contends that this letter is an admission by 
defendant that Mr. Chestnut did not have authority 
to endorse and cash checks. It is not susceptible of such 
interpretation. It merely says that the writer after 
investigation, could not find when instructions were 
given which authorized the endorsement of plaintiffs’ 
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name by Mr. Chestnut. It does not say that no such 
authority existed. That authority is no longer open to 
discussion. It is conceded, but sought to be qualified. 

It is respectfully submitted that the judgment ren¬ 
dered should be affirmed. 

RALPH P. BARNARD, 

GUY H. JOHNSON, 
WHARTON E. LESTER, 
Attorneys for Defendant-Appelee. 
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